PROPERTY IN SOCIAL CONTINUITY



Dari mano titiek palito
Dibaliek telong nan batali

. [ B .
Dari mano asa niniek kito
Dari ateh gunueng Marapi

From where did the candle drip?
Behind the lantern on a cord.

From where did our ancestors originate?
From the top of Mount Merapi.
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A NOTE ON ORTHOGRAPHY

In this study I have regularly used Minangkabau and Indonesian words,
particularly the basic concepts through which the systems of socio-
political organization, property, and inheritance are expressed. I trust
and hope that the reader will quickly accustom her- or himself to these
terms and realize that, e.g., words like jura?, kaum, buah gadang, and
suku convey a much clearer impression of social groups in Minangkabau
than would the English terms lineage, minimal, minor, major, or maximal
lineage.

In the literature, but also in interviews with Minangkabau villagers,
the Indonesian and Minangkabau terms are often used interchangeably,
e.g. harta pusaka (Ind.) or harato pusako (Min.) for inherited property.
Combinations of words from the two languages are also quite frequent,
like in harta pusake.In order to achieve some standardization, I have in
principle employed the Minangkabau terms; only in direct quotations have
I given the (usually Indonesian) forms. A glossary of Minangkabau and
Indonesian terms is appended to the study (pp. 429-436); in the cases
where Indonesian and Minangkabau words have been used for the same
term, the Indonesian has been inserted in brackets.

With regard to the Indonesian and Minangkabau language in general I
have followed the new orthographic convention which was introduced in
1972. It is contained in a government publication entitled Edjaan Bahasa
Indonesia Jang Disempurnakan. The main changes are set out below.

0ld System New System
J
dj
tJ c
ng ny
sJ sy

ch kh
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Except for some direct quotations, I have transcribed all sources

using the old orthographic system into the new one. The glottal stop

in words like mamak has been transliterated with the letter k as has

become customary in contemporary Minangkabau and Indonesian; older

Dutch writers, by contrast, employed the letter g or an apostrophe.

The number 2 following an Indonesian or Minangkabau word, like in harta2,

is the conventional abbreviation for the duplication of the word. Du-

plication generally indicates the plural number or undefined quantities.
In the transcription of Arabic terms I have followed Fyzee (1955).

However, most Islamic legal terms appear in their Indonesianized form.
Finally, it should be mentioned that, unless I have indicated

otherwise, all translations from Dutch or Indonesian sources are mine.
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BGB
B.W.

CKL
CPNTR

DPRN

GSB
ha
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Ind.
I.S.
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KUA

LKAAM
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Assistent Resident

Artikel (section)

Brother

Biirgerliches Gesetzbuch(German Civil Code)
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Candung Kota Lawas

Corops Penasehatan Nikah Thalak Rugjuk
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Daughter
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Dewan Perwakilan Rakyat Negeri (Elective
Village Parliament)
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Kantor Urusan Agama (Office for Religious
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INTRODUCTION

Learn the laws of inheritance and teach them to the people;
for they are one half of useful knowledge.

Mohammed (Fyzee 1955: 329)

When the prophet created this aphorism he had in mind the rules of in-
heritance law revealed to him by Allah. We could apply it to social an-
thropology as well sincethe inheritance of property and the succession
to positions of socio-political authority are among the most important
elements of social organization. They are the vehicles of continuity
which maintain property and authority through time. In many societies,
and particularly in those generally studied by anthropologists, inherit-
ance and succession are closely interconnected with kinship and descent
and provide the economic and political substance for the existence and
continuity of kinship- or descent-based social groups. They are, as it
were, the flesh on the bare bones of kinship relations. The importance
of inheritance has, of course, not escaped the notice of social and
legal anthropologists, and in recent years several studies have ably
demonstrated the point (Radcliffe-Brown 1952, Goodenough 1951, Leach
1961 b, Goody 1962, Lloyd 1962, Gray and Gulliver (eds.) 1964, Derrett
(ed.) 1965, Gluckman 1972, Moore 1969, Burling 1974). Yet in general,
property and inheritance have rather been treated as an appendix to
economic and kinship studies. In particular, "methods of inheritance
have received little systematic treatment' (Goody 1962: 11), and ''there
are only a few accounts available which give us more than oversimplified
statements' (Pospisil 1971: 347, cf. Moore 1970: 279 f.). This study
attempts both: To make a contribution to the systematic study of inherit-

ance and inheritance law, and to give a detailed statement for one so-
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ciety, the Minangkabau.

The Minangkabau inhabit the west coast of Sumatra. The greatest part
of the traditional Minangkabau world, the alam Minangkabau, is today
comprised of the province of West Sumatra of the Republic of Indonesia.
Within the provincial borders, in the Padang Highlands, lies the nucleus
of the Minangkabau world, the darek, which was divided into the three
districts (Zuhak) Tanah Datar, Agam, and 50 Koto by the legendary rulers
and law-givers Dt. (Datuk) Perpatih nan Sabatang and Dt. Katumanggungan.
Surrounding the darek was the rantau, those areas which, according to
the legendary history transmitted in the tambo-legends, were settled and
colonized by the inhabitants of the darek. The rantau comprised the
Padang lowlands, the coastal plains of West Sumatra in general, and
large parts of the present provinces Riauw and Jambi. Together, darek
and rantau extended nearly all over central Sumatra (cf. Naim 1974: 33
ff., 91 £f.). In the 15th or 16th century, a part of the Malayan penin-
sula, Negri Sembilan, was settled by Minangkabau immigrants and since
then there have been constant relationships between Negri Sembilan and
Minangkabau. Sometime in the 14th century a kingdom was established in
the Padang Highlands. Little is known about the history of the Minangka-
bau kingdom but there is evidence that it had important external and
trade relations with the surrounding areas and islands. But when the
Dutch landed on the west coast in 1600, the coastal plain was under the
controtl of Achenese merchant governors The reports which reached the
outside in the second half of the 17th century all indicated that no
actual power was exercised by the king. The Minangkabau world consisted
of nagari, village states, which seem to have been quite autonomous.
Of the nagar? in the darek it was said that they were governed by the
panghulu, the leaders of the nagar: matrilineages. The nagari in the
rantau were said to be governed by a rajo, a king, possibly a represent-
ative of the King of Minangkabau. The Dutch had ousted the Achenese as
rulers in the main trading centers at the west coast in the second half
of the 17th century. But it was only in the beginning of the 19th centu-
ry that Dutch colonial rule was established in the Padang Highlands and
the three districts. Since the Republic of Indonesia has established a
regular system of administration, the province of West Sumatra is now
subdivided into 8 districts, Kabupaten, which are headed by a Bupati.
Three of these districts more or less correspond to the old 'three dis-
tricts" Tanah Datar, Agam,and 50 Koto. Each Kabupaten is divided into

5 to 10 subdistricts, Kecamatan, headed by a Camat. The Kecamatan con-
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sist of 5 to 12 nagar<, which total 508 in the province. Besides the

8 Kabupaten, there are 5 townships or Kotamadya, Padang, Bukit Tinggi,
Payakumbuh, Padang Panjang and Sawah Lunto, which have their own admini-
strations and which together comprise 35 nagari. Most of the present
nagari are also nagari according to adat, the traditional political con-
stitution of Minangkabau. However, during Dutch colonial rule and also
after Independence, some adat-nagari have been split and others united
for administrative purposes. The contemporary population of the province
numbers 2.792.221, 389.793 of whom live in the towns. Thus approximately
86% of the population live permanently in the nagar<; most of the town-
ships have a rather nagari-like character, too. Minangkabau have a long
tradition, of ''going to the rantau', of a temporary voluntary migration
(cf. Naim 1974). Nearly as many Minangkabau are estimated to live out-
side the province of West Sumatra as within.

Minangkabau is predominantly an agricultural area. In terms of measures
of economic productivity, West Sumatra is one of the poorest of Indone-
sia's provinces as there are no highly remunerative natural resources
and but little modern industry. The standard of living, however, is good
and there is as yet but little poverty. The main subsistence crop is rice,
which is cultivated on irrigated fields (sawah) and dry fields (Zadang).
The quality of the field differs widely, but in some areas two harvests
per year are possible, and in many areas people can harvest 3 times in
two years. Coffee, cinnamon, nutmeg, cloves, and chili-peppers are grown
as cash-crops. Rice is grown as a cash-crop, too. At the coast and in
the areas surrounding the lakes, fish are an important means of subsist-
ence and are also sold in the markets. Many nagari have long developed
specializations in particular economic activities. One is known for its
gold and silver works, another for its weaving, and yet another for its
blacksmithing industry (Kahn 1975, 1976; for detailed geographic and
economic data see Scholz 1977).

Within Indonesia, Minangkabau is represented in nearly each small
town by the people who have gone merantau and work as traders, propriet-
ors of restaurants and administrative officials (cf. Naim 1974). A look
at the street map of Jakarta, the capital of Indonesia, indicates the
number of Minangkabau who were prominent in the struggle for independence
and who helped to govern Indonesia afterwards. Politicians and intellect-
uals such as Hatta, Natsir, Sutan Syahrir, Abdul Muis and Haji Agus Salim
are Minangkabau, as also are others whom the street names do not mention

any more such as Tan Malaka, the leader of the former Communist Party of
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Indonesia. Besides, the Minangkabau are counted among the most devout Mus-
lims in Indonesia. Any visitor will quickly realize that the puasa, the
fasting, is kept very strictly in Minangkabau. Minangkabau has produced
a large number of prominent Islamic scholars. Many Islamic schools have
been established since the beginning of this century which attract pupils
from all over Indonesia (cf. Taufik Abdullah 1971, 1972). It is estimated,
that in Jakarta, about 60% of the khatibs, the preachers who give sermons
during Friday prayers, are Minangkabau (Naim 1974: 183).

Of course, the Minangkabau are also known for their '"matriarchal"
adat (socio-cultural and legal system), their adat pusako (adat of ma-
trilineal heritage) or adat kamanakan (adat of the sister's children).
This latter aspect was of particular interest for the Dutch and other
foreign administrators and anthropologists. This Islamic society had a
social system which fulfilled nearly all prerequisites of an ideal ma-
trilineal system: The population was organized in matrilineal descent
groups. Authority was with the mother's brother. Residence was duolocal
or uxorilocal. There were no conjugal families. There was the highest
rate of polygamy in Indonesia. Cross-cousin marriages were considered
ideal. There was much to make anthropologists curious. And Minangkabau
did make anthropologists curious. Among the Dutch scholars of Indonesian
cultures and adat law, Minangkabau has always taken a prominent place.
But as most reports on Minangkabau were written in Dutch, most of the
available literature escaped the notice of the non-Dutch reading anthro-
pological public. Publications in more widely read languages were rare
until recently. In German, little has been written (Lublinsky 1927,
Scholz 1977) since Kohler (1910) acquainted the German public with Wil-
linck's monumental (950 pages) Het Rechtsleven bij de Minangkabausche
Maleters (1909) (The Legal Life Among the Minangkabau Malays). French
publications are equally rare. Collet's book on the peoples of Sumatra
(1925) only recently has been followed by Cordonnier's report (1974).
In English, too, there had been only a few publications. After the work
of Loeb (1934, 1935) and Cooper-Cole (1936, 1945), it was mainly De
Josselin de Jong's thesis on socio-political organization in Minangkabau
and Negri Sembilan (1951) and the inclusion of Minangkabau among the so-
cieties discussed in Schneider and Gough's volume Matrilineal Kinship
(1961) which made Minangkabau known to the general English reading public.

Only in the 1960's did there begin what may be called a Minangkabau-
boom. Publications on Minangkabau, written by foreigners and Minangkabau
social scientists themselves, appeared in an increasing number, and most
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of them were based upon field research (Maretin 1961, Fischer 1964, Tan-
ner 1969, 1970, 1971, Cordonnier 1974, Kahn 1975, 1976, Dobbin 1975, 1977,
Evers 1975, Thomas 1977, Scholz 1977, F. and K. von Benda-Beckmann 1978;
Umar Junus 1964, Bachtiar 1967, Taufik Abdullah 1966, 1971, 1972,
Sa'danoer 1971, Naim 1974). Minangkabau thus certainly is no virgin field
of study. Yet the words of De Josselin de Jong still hold true, that:

"...the social organization of the Minangkabau is known generally but super-
ficially ...'Generally', in both meanings of the word: there is a fairly
adequate. general acquaintance with the Minangkabau among anthropologists

who are not Indonesia specialists; and the specialists have by now an ade-
quate general picture of the overall structure of this society, but are at

a loss whenever one proceeds from the general to the particular' (1975:20,25).

The research which my wife and I carried out focussed upon three
particulars:

1. The socio-political organization of one nagari. In this study, only
a general account will be given of the socio-political organization
of one nagari; we hope to give a more systematic general account
of Minangkabau socio-political organization in a later publica-
tion.

2. The processes of dispute-settlement in the nagar? institutions and
in the State Courts, with particular emphasis on the problems resulting
from the fact that the State Courts are mandated to apply substantive
adat law but in doing so are bound by rules of procedure and evidence
which have been modelled after Dutch law. These problems will be dealt
with in a thesis my wife is currently preparing.

3. The Minangkabau system of property relationships and inheritance, of
which there has been no systematic study since the writings of Willinck
(1909) and Guyt (1936). This last topic will be dealt with in this
study.

A contribution to the ethnographic knowledge of Minangkabau is, how-
ever, not the sole purpose of my study. It is further meant as a contri-
bution to the anthropological study of property, inheritance, and law.
Minangkabau is an excellent example with which to illustrate the theore-
tical and practical difficulties of legal anthropology. The legal system
which pertains to property and inheritance affairs is pluralistic: There
is adat, the indigenous Minangkabau system, Islamic law, and written law
(statutory colonial and national law). Besides, a variety of institutions
are given an active part in the social processes of dispute-settlement
and dispute-prevention. There has, moreover, been a considerable change
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both in the legal systems as well as in the practice of handling property
and inheritance affairs, in particular a process of ever increasing in-
dividual autonomy in property affairs and of concentrating property and
inheritance within the conjugal family. Such changes are the more striking,
because they are taking place in a society which still adheres to an
ideology of matrilineal descent.

To deal with these problems, a different approach than that usually
taken by legal anthropologists is necessary. The approach taken in this
study tries to fulfill Moore's prophecy, that "in the future, law and
legal institutions are likely to be analyzed simultaneously from long-
term historical perspective, and from the perspective of individual-
centered, short-term, choice-making instrumental action and interaction'
(1970: 294 £.). In the first chapter I shall outline the assumptions and
hypotheses underlying this approach. Here I shall only give a brief sum-
mary of the structure of the study indicating the main principles on
which it is based.

This study does not just describe systems of property and inheritance.
The system of property relationships is only one aspect of the total so-
cial organization (Moore 1970: 253, Nader and Yngvesson 1973: 886). In
some societies it is so well integrated into the other aspects of social
organization that it is nearly impossible to dissect it and treat it in
isolation. That this is often so in traditional societies has already
been stated by Maine, who held that the law of things can hardly be di-
vorced from the law of persons (1905: 230). Yet if one wants to concen-
trate on one aspect, the dissection must be made, particularly in those
situations where a pluralistic system of cognitive and normative concep-
tions pertains to one field of social relations. However, it is necessary
to the structure of the study that, before the systems of property and
inheritance are described, an outline must be given of the social and
political framework in which they operate and of which they are a part.

I shall therefore start my study with an overview of the socio-political
organization in Minangkabau (Chapter 2) and shall then give a brief ac-
count of the development of the pluralistic situation in the admini-
strative and legal field (Chapter 3).

Property and inheritance in Minangkabau will then be treated under
three headings. First I shall describe the three systems of property and
inheritance that exist in Minangkabau (Chapter 4). In the second part
(Chapter 5) I shall illustrate how the Minangkabau actually handle their
property and inheritance affairs, and try to assess the degree to which
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their actions are influenced by the cognitive and normative conceptions
which the three systems offer. The question of by reference to which system
the Minangkabau use to legitimate their actions here steps into the back-
ground. The question remains important, but the emphasis here is on the
actual conceptions used. For even if one system is saZd to be used, this
does not yet indicate which concrete conceptions are employed. Conceptions
of one system may be used in the guise of another, and new conceptions
may be construed and be declared to be part of a system. Many cases
described in this part of my study involve conflict, and in many cases
institutions of conflict resolution take an active part in the process of
inheritance. Yet my concern is not with trouble cases per se. In terms of
common anthropological language, the cases discussed are extended ones
which are defined by reference to an analytical point of reference: in-
heritance. In the second section of Chapter 5 I shall isolate the various
ways of bringing about inheritance, and attempt to analyze which role
they play and have played in historical perspective. In the third part
(Chapter 6) I shall concentrate on the application, change, and creation
of legal conceptions in historical perspective. A differentiated approach
is required here, for in Minangkabau there are several "authors' who
continuously produce and reproduce legal meaning: The courts, the adat
institutions, the literature, the legal experts within and without the
nagari, and, last but certainly not least, the "people'. I shall restrict
my description and analysis to the conceptions that refer to what in my
view are the most crucial aspects of the systems of property and inheri-
tance: the problem of society's members' autonomy over property and the
representation of time in the conceptual system in which property
relationships are expressed.

After the description and analysis of the systems of property and in-
heritance (Chapters 4,5,6) I shall "put" property and inheritance 'back"
again into the social organization in general. In the concluding analysis
I shall try to interpret the Minangkabau system of property and inheritance
and the changes that have occurred therein as part of the overall social
and political organization (Chapter 7).

With this organization of my data I hope to come close to a descrip-
tion and analysis which pays due regard to the dialectical process of
social reality, as it has been reformulated recently by Berger and Luck-
mann (1967), and which Gluckman has cast into the formula ''that law can
only be understood through cases, and cases can only be understood through
law'" (1973b: 622). The systems described in Chapter 4 are, of course,
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nothing but the result of the social processes by which inheritance is
carried out and by which legal meaning is produced. They must be regarded
as differentiated bodies of cognitive and normative conceptions, changing
through time. Yet an understanding of the differentiating processes pre-
supposes the knowledge of the systems, which are therefore best described
first in order to make clear what is being differentiated. I do not claim
that my ordering of the data is the only adequate representation of the
dialectical process through time. The only thing I can say is that there
is probably no ''really'" adequate form, and that the way I have chosen

has been chosen conscientiously.

The kind of data employed in this study raises some problems which need
be briefly mentioned. The material upon which my interpretation of Minang-
kabau social organization and its property and inheritance systems is
based is very heterogenous. To a large extent, it is drawn from earlier
sources in the literature; for the rest it is material which my wife and
I have collected during our field research in Minangkabau. Our data partly
refer to the contemporary situation in Minangkabau, and partly to the
past as it is envisaged by our informants. This raises the question of
the proper periodization of the information. As Kahn has recently pointed
out, the Dutch literature has often presumed an 'ideal-type' matrilineal
Minangkabau society which is generally taken to be the Minangkabau social
organization, whereas it in fact only represents the system as it was
under Dutch rule, reflecting all the influences which Dutch rule had upon
it (1976: 65, 79 f.). With the general point I agree. Most data were
collected in the 19th and 20th century after the establishment of Dutch
rule and the turmoil of the Padri-war. And it has to be admitted that
"a consistent picture of pre-Padri social organization has not yet
emerged'" (Kahn 1976: 80). Yet I think that the immense wealth of avail-
able data allows a much more differentiated analysis than is admitted by
Kahn, and I cannot share his view that the picture of the traditional
matrilineal Minangkabau system was basically the product of Dutch colonial
policy. But the fact remains that there are hardly any data on pre-Padri
Minangkabau, and my description should therefore, unless I indicate
otherwise, be taken as to refer to Minangkabau since the beginning of the
19th century.

The available data will not always permit this study to live up to
its analytical frame of reference. A duly differentiated account can
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be given at least partly of the contemporary situation. Also with respect
to the development of adat in the literature and in the courts, this can
be done tolerably well. However, for the development of adat in the
nagar: and for the actual practice of property and inheritance affairs

in historical perspective we have to depend on very general and undif-
ferentiated reports.

A further comment must be made on the representativeness of the data.
As far as the description of the socio-political organization and the
systems of property and inheritance and their historical development are
concerned, the description will hold true more or less for Minangkabau
as a whole; important variations from the general pattern will be
mentioned. This information is largely derived from the literature, of
which we made an intensive study in Dutch libraries before we went to
the field. The data on court practice which we have collected in the
field, mainly refer to the State Courts (Pengadilan Negeri) in the dis-
tricts of Agam, Tanah Datar, and 50 Kota. With the friendly help of the
chairmen and the staff-members of these courts, we could check the
court registers and study court records and judgements as far as these
were available. For the period of 1968-1974 we could get a fairly
differentiated idea about the courts' case-load and the way in which
suits were handled formally. Additional data were collected through
structured interviews and casual conversation with the judges and the
other staff-members. When our knowledge of the languages (Indonesian and
Minangkabau) had become sufficiently good, we were also able to attend
court hearings and systematically followed several processes. According
to our division of labour, this part of the research was carried out by
my wife, who will report most of her findings in her thesis.

The particular data on socio-political organization, the system of
adat, and the practice in property and inheritance affairs - both for
the historical development and the contemporary situation - were collected
in the nagari Candung Kota Lawas, where we spent about 10 months of our
research. Their particular character will always be indicated.

Candung Kota Lawas (CKL) is located in the Kecamatan IV Angkat Candung
in the Kabupaten Agam. It lies adjacent to the main road that connects
Bukit Tinggi with Payakumbuh. The nagari extends from this road to the
slopes of the vulcano Merapi from where the ancestors of the Minangkabau
descended according to the legends. CKL has always been one nagari ac-
cording to adat. During the Dutch colonial rule, it had been divided
into two administrative nagar:, Candung and Kota Lawas, in the 1830's.
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In 1915, Candung and Kota Lawas were reunited. CKL is a large nagart.
It comprises some 20 settlement centres and covers an area of approximate-
ly 2.300 hectares (see map on p. V). According to the Government census
of 1971, the ponulation numbered 9.636 persons, 4.358 of whom are indi-
cated as "children'" (probably meaning:unmarried) and 5.278 as ''adults'.
3.444 persons originally from CKL live in the rantau, 2.291 of whom are
children, 496 are married persons, and 675 are individuals who work as
dealers and military and administrative officers. The sex-ratio is more
or less even: Of the children there were 2.166 boys and 2.192 girls.
Among the adults we find a preponderance of women, 2.970 as compared with
2.308 men, and this difference is matched with a corresponding preponder-
ance of men among the persons living in the rantau.

The people of CKL mainly live by agriculture. The nagari has an area
of 1.115 hectares of irrigated rice-land. The average of 0.116 ha
per capita is slightly higher than the average for the district Agam
(0.115) and definitively higher than that of the whole province (0.098).
If calculated on a per capita basis and disregarding the uneven distri-
bution of land within the nagarZ, the harvested rice is still sufficient
to support the subsistence needs of the whole population (using a similar
calculation as Kahn 1976: 76). In addition to rice, cinnamon and coffee
as well as some tobacco, vegetables, and chili peppers are grown, partly
for subsistence and partly for the market. The people have few cattle;
there were only 284 karbau (water buffaloes) and 230 cows kept in CKL.
Some people engage in petty trade with cattle, tobacco, and clothes,
some families run rice-mills and coffee-shops. Others make embroideries
for gowns or make baskets, a small home industry.

We spent ten pleasant months in CKL. Once it had been established
that we were neither development experts nor missionaries, we were quite
warmly received by the villagers. That foreigners showed interest in
their lives and the social organization of their nagar? was no surprise
to most villagers, who are well aware that their ''unique matriarchal
adat" gives them a special status among Indonesia's ethnic groups. It
was within their understanding that our research primarily was aimed to
further our own academic careers, for success in the modern educational
system is something which is highly valued in Minangkabau. This enabled
us to live there with a minimum of hypocrisy.

We collected our data in various ways. Lengthy interview-sessions with
adat experts and common villagers provided much information, but often

more valuable information was gained in the daily conversation we had
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with neighbours and acquaintances. We were regularly invited to cere-
monies, mostly weddings, and were also allowed to attend the meetings
of the Nagari Adat Council (Karapatan Adat Nagari) and of the Nagart
Council (Kerapatan Negeri) when matters of nagari policy or disputes
were discussed and decided. A part of the nagari? area, comprising
approximately 35 hectares, was mapped to get a clear impression of the
distribution and holding of the matrilineages' rice-land (see map on
p. 145), and genealogies were made of the kinship networks of the per-
sons whose property affairs we got to know best.

The problems which we encountered during our research varied greatly.
It was quite easy to obtain data on the ideal adat system, no villager
finding it difficult to give elaborate lectures on adat topics. But it
was often difficult to collect information on concrete social and pro-
perty relations and matters of nagari politics. The response to our
curiosity differed greatly here; men, in particular, could become very-
evasive when such matters were discussed, women usually were much more
straight forward. The information we received was often selective, and
sometimes we were ''fed" particular information. We were content when we
could detect such cases on the basis of our prior knowledge. As we
moved into the nagari from which the relatively greatest number of dis-
putes had reached the State Court, and as we had been able to study the
relevant court records before we had moved, we often knew at least one
version of the events to which new information could be related. But in
general, we learnt to live and do research knowing well that we could
not always cross-check the information we were given, not to speak of
ascertaining its '"truth'". In the presentation of the materials, par-
ticularly in the stories about property and inheritance affairs told in
Chapter 5, I identify the source and kind of information upon which my

reconstructions are based.



CHAPTER ONE

BASIC ASSUMPTIONS AND HYPOTHESES

The method employed I would gladly explain

While I have it so clear in my head,

If I had but the time and you had but the brain,
But much yet remains to be said.

L. Carrol, The Hunting of the Snark

A systematic approach to the study of property and inheritance and the
law which involves them requires that assumptions and methods be expli-
cated. This I shall do in the first Chapter. I shall outline my approach
to the categorization of social phenomena for anthropological inquiry

and explicate my assumptions about the nature of human social organiza-
tion.! With this done, I shall be able to indicate what I understand

to be 'law'", "property', and "inheritance'.

A. THE ANALYTICAL FRAME OF REFERENCE: SOCIAL FUNCTIONS

The ultimate aim of anthropology is the scientific understanding of
human social and cultural behaviour and a systematic understanding of
the distribution in time and space of its manifestations (in the words
of Goldschmidt 1966: 2). The theories and methods developed by post-
evolutionary social anthropology have mainly centered upon the analysis
of the internal structures of single societies, analyzing the functional
interconnections between their constituent elements. As these elements,
generally called institutions, vary from society to society, the result
of the study of one society cannot be extrapolated to others. But a
scientific understanding of human social and cultural behaviour can only,
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if at all, be achieved through intercultural comparison. This raises the

question of what should be compared. The dominant approach has been the

comparison of institutions. As institutions differ from society to so-

ciety, efforts were made to define them in a way as to make the defini-
tions cross-culturally applicable. This raises two questions which have
not always been kept apart:

1. How far can such resulting conceptual systems, with their inherent
problems of ethnocentrism, be appropriate for the comparative study
of human societies?

2. Can one in the first place reasonably derive one's conceptual frame

of reference from institutions per se?

The discussion of these questions has occupied anthropologists'
attention to a degree that it has been more or less equated with anthro-
pological theory in general. One of the most notorious discussions to
plague legal anthropology has focussed on the quest for a cross-cultural-
ly applicable definition of the concept of law; and in this discussion
the question of whether concepts taken from western legal languages can
be successfully employed in the description and analysis of non-western
legal systems has, naturally,been prominent. This discussion found its
culmination in the so-called Bohannan-Gluckman controversy (see Nader
1965, 1969, Bohannan 1969, Gluckman 1969, 1973 a). Some stressed that
the social reality of the societies studied would be distorted if the
terms of western legal systems were used, a point already made by the
Dutch adat law scholar Van Vollenhoven in 1909 (1909: 42 ff.). The dis-
cussion found its preliminary end in a compromise on a ''comparative ana-
lytical system', a conceptual system to which legal phenomena and theo-
ries of various societies could be related (Nader 1969: 4). Unfortunate-
ly, however, just what this comparative analytical system should look
like has yet to be determined.2

But the basic problem is not so much the question of concepts and the
appropriate analytical language, but what the concepts should mean. As
Moore has pointed out recently, what the participants in the controversy
mentioned above were really concerned with was the question: What do we
study in order to find out what? (1969: 338, 340, 343). On this level,
most anthropologists have taken institutions as their point of departure;
the institutions were then (re-)defined in order to make their cross-
cultural study possible. These attempts have provoked endless terminolo-
gical disputes and resulted in the resignation that all attempts at
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cross-cultural definitions are vain, and in vain.3 Both consequences

are closely interrelated: The resignation is due to the insight that law,
marriage, or ownership, conceived of as a social phenomenon (institution),
cannot be satisfactorily defined for cross-cultural comparison; or, con-
versely, it is due to the failure to realize that, as Pospisil has put
it:

"... law (insert: marriage, ownership, money etc., v.B.B.) as a theore-
tical and analytical device is a concept which embraces a category of
phenomena selected according to the criteria the concept specifies. Al-
though it is composed of a set of individual phenomena, the category

itself is not a phenomenon - it does not exist in the outer world" (1971:
39).

The terminological disputes are due to the fact that, although all
writers agree that the value of a concept depends on its analytical and
heuristic value, there is no consensus concerning what is of heuristic
interest. And as concepts are usually applied to institutions, and as
institutions differ from society to society, terminological and
definitional disputes are almost unavoidable.

One of the more constructive results of these disputes has been the
recognition that the terms denoting western institutions, such as law,
marriage, ownership etc., are not a monolithic bloc but rather a 'bundle
of rights". The bundle-of-rights metaphor, which goes back to Maine's
analysis of ownership (1883),4 has been introduced into the discussion
of marriage by Leach (1961 a: 105, cf. Goodenough 1970). Yet when Leach
enumerated ten distinct classes of rights with which the "'institutions
commonly classed as marriage' are concerned (1961 a: 107), he transcend-
ed the border drawn by the usual definitions of marriage, stating ''that
in no single society can marriage serve to establish all these types of
rights simultaneously; nor is there any one of these rights which is in-
variably established by marriage in every known society' (1961 a: 108).
In his later essay Rethinking Anthropology, Leach argued that the anthro-
pologists' concern should not be 'comparison'', understood as the compa-
rison of institutions, but ''generalization'. The approach necessary for
generalization was explicated in an analogy with topology: the analogy
directs thinking to the organizational ideas that are present in any
society as constituting a mathematical pattern (1961 a: 2). Leach illus-
trated this idea with a reference to the topology of an elastic surface:

"If I have a piece of rubber sheet and draw a series of lines on it to
symbolize the functional interconnections of some set of social phenomena
and I then start stretching the rubber about, I can change the manifest
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shape of my geometrical figure out of all recognition and yet clearly
there is a sense in which it is the same figure all the time. The con-
stancy of pattern is not manifest as an objective empirical fact but it
is there as a mathematical generalization' (1961 a: 7).

By analogy, society should be considered not as an assemblage of
things (institutions) but an assemblage of variables and their relation-
ships. The same relationships can become manifest in different institu-
tions in different societies. As Leach put it:

"(We should) cease to be interested in particular relationships (those
embodied in institutions, v.B.B.) and concern ourselves with the regular-
ities of pattern among neighbouring relationships. In the simplest
possible case if there be a relationship p which is intimately connected
with a relationship q then in a topological study we shall not concern
ourselves with the particular character of p and q but with their mutual
characteristics, i.e. with the algebraic ratio p/q. (Generalization
demands) that a small cluster of interconnected facts must be treated as
an isolate expressing a particular principle of social mechanism which

is embodied in the ratio p/q" (1961 a: 7 £., 11 f.).

While this is, in my view, a fruitful way of approaching the elements
of social organization, it does not yet tell us by reference to what the
relationships are to be selected. In other words: On the basis of
what assumptions are the 'interconnected facts that express a particu-
lar principle of social mechanism'' conceived of as a ''cluster' or an
""isolate''?

A general framework intowhich Leach's ideas can be and indeed have
been built, has been provided in Goldschmidt's essay Comparative Func-
tionalism (1966). Goldschmidt, following Aberle et al. (1950: 100 ff.),
calls for the comparison of what he calls '"'social functions', ''that is
the actions requisite or desirable for the self-maintenance of the social
system'', which are defined by reference to problems with which every
human society is faced (1966: 33, 31). These universal functions are de-
rived from a model of society which is based upon general assumptions
about the nature of man and human society. The model of society operates
within a field which is constituted of three basic parts: The psycho-
biological character of man, the ecosystem, and the temporal dimension
(1966: 33). By his cultural mode of life man is enabled to develop and
to pass on complex forms of behaviour and to collaborate for mutual
assistance and protection in large organized entities (1966: 57). These
characteristics enable us to call elements of social organization '"in-
strumentalities' and the instrumental role leads to the notion of func-
tional requisites (1966: 57). Goldschmidt indicates two general and
rather broadly defined classes of functions:
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1. Those relating to human needs like obtaining food, providing shelter
etc.
2. The provision of the institutional machinery to maintain the social

system as a system (1966: 58).

The distinction between these two classes of functions is difficult
if not impossible to draw; this- is, however, not crucial to our problem.
Primarily, the study of social organization demands the decomposition
of the second class of social functions into specific ones, which obtain
their specificity by reference to a particular problem with which each
human society is confronted. The unit of study is thus no longer defined
with reference to institutions but rather with reference to social func-
tions which may be fulfilled by different institutions in different so-
cieties. This field of study closely corresponds to what Fortes calls
"domains' of social organization (1970 a: 95 ff.), which are conceived
of as socio-spatial sectors of social organization (1970 a: 97). Each
such sector, as Fortes puts it, '"comprises a range of social relations,
customs, norms, statuses, and other analytically discriminable elements
linked up in nexuses and unified by the stamp of distinctive functional
features that are common to all' (1970 a: 97).

However, these sectors, as I visualize them for the purpose of my
study, are abstract frames of reference. They receive their distinctive
functional feature by reference to a universal human problem, not through
reference to the empirical reality of the elements filling them. The
sectors are analytically discrete; the empirical elements, however, are
not. The sectors can be thought of as exclusive and complementary, but
what is within a sector need not be exclusive - is not "either red or
blue', as Fortes puts it (1970 a: 97). The functional requisites filling
one sector may well fill another as well. For the purposes of my study,
domains have the methodological role of providing analytic frames of
reference for cross-cultural generalization, not the role of isolating
empirical phenomena. In a later section of this chapter, I shall try to
delineate the social functions of property and inheritance on this basis.

It must, of course, be admitted that in naming social functions or
domains of social organization, one cannot escape completely from ethno-
centric bias. Such bias is probably in.evitable.5 The advantage of the
approach, however, is clear: The concepts denoting institutions are de-
reified, and the Leachian resignation, expressed in his 1955-paper on
the definition of marriage (1961 a: 105), is turned into a positive model.
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B. SOCIAL ORGANIZATION: THE RESTRICTION OF SOCIETY'S MEMBERS' AUTONOMY

Social and legal anthropologists are mainly concerned with the second
class of functions mentioned above: The provision of the institutional
machinery to maintain the social system as a system. The way in which
society's members solve the organizational problems of maintenance
through their thoughts and actions is the empirical social organization.
As Goldschmidt put it, social organization "must be seen as the means
by which the ego-centered psychobiological needs of the individual are
both given satisfaction and held in check ..., for these ego-oriented
needs can only be attained in a social interaction system' (1966: 59).
Social organization involves the essential conflict between self-interest
and community-interest (1966: 132). Thus conceived, social organization
is, of course,a relative conception. It mediates bétween the self-
interest of society's members and the interests of the community,

but the way in which it does so differs significantly from society to
society. Some criteria by means of which we can differentiate the va-
rious forms of social organization will be discussed below. In each so-
ciety, however, whatever its organizational structure, social organiza-
tion always indicates the relative degree to which the autonomy of so-
ciety's members is recognized and restricted. The extremes, com-

plete individual autonomy or complete restriction of individual autonomy,
cannot exist in human society. The degree of recognition/restriction of
autonomy, of course, varies considerably in the various fields of social
life.

The relation of the individual to the social entity of which he is a
member is also relative in another meaning: When we speak of a social
system or a society, we generally think of an entity which itself is
autonomous in relation to more inclusive groups, and within which the
individual members' autonomy is restricted and recognized. But in fact,
each social formation which we call society is not just structured as
a composite of individuals but has less inclusive social formations,
which mostly have group-character. In relation to its individual members,
these groups in many aspects represent the entity in which the members '
autonomy is restricted and recognized, whereas in relation to the other
groups and the more inclusive entity, the group itself is the entity
whose autonomy is recognized and restricted. Borrowing Moore's words,
we can better speak of ''semi-autonomous'' groups (1973: 722).6
The conceptualization of the social formations in which the members'
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autonomy is recognized/restricted in terms of groups is, of course, only
one if the most frequent and important paradigm of human social organi-
zational forms. There are other formations with less well defined bound-
aries and with less continuity, which in anthropological terminology go
under the names of quasi-groups, action-sets or networks,7 and which
also mediate between the individual and the more inclusive social entity.
It is therefore more appropriate to speak of ''semi-autonomous social
fields" (Moore 1973: 722). Thus when we speak of societies or groups we
should always keep in mind that a) in each society the restriction and
recognition of individual autonomy is mediated through semi-autonomous
groups or quasi-groups, and that b) the entities of which we speak of

as societies in most cases are semi-autonomous groups themselves, what-
ever their claim to independence or sovereignty may be. In the contempo-
rary historical period with its extended supra-national forms of
organizations and networks, all societies in some respect are semi-

autonomous in relation to world society.

The main instruments by which a society's members solve their organi-
zational problems are institutions. They come into existence when people
feel recurrently faced with the same or similar problems; then their
mental and physical activity tend to become habitualized. The standard
social process by which the problem is to be solved, its consequences,
the values connected with it, and the status of the participants become
set in conceptions which state what things are and why they are what
they are (cognitive conceptions) and which state how things should, may,
or must be or have been (normative conceptions). Institutions lay down
generalized channels of problem-solution in terms of cognitive and norma-
tive conceptions. With Berger and Luckmann we can speak of "reciprocal
typifications of habitualized action by types of actors' (1967: 72).

To a great extent, human activity can be made meaningful by its re-
lation to the institutional conceptions. The relation can be either nega-
tive or positive. It is positive if the relevant human activity is con-
ceived of as "falling within" or 'being in accordance with' the insti-
tutional conceptions. It is negative, if it is conceived of as "deviat-
ing from', being '"not in accordance with'" or '"in violation of" the in-
stitutional conceptions.

Non-habitualized behaviour to a great extent is made meaningful
through typification,-too. The typified but statistically untypical be-
haviour usually is not related to institutional conceptions but is,
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cognitively, contrasted to the totality of human behaviour and, norma-
tively, to the underlying values pertaining to human behaviour in general.
Thus "killing" in most societies is a typification of behaviour which is
not usually habitualized and institutionalized. This typified, but
atypical behaviour is contrasted with and related to the notion of 'not
killing'". Typified atypical behaviour constitutes a problem in each
society, and all societies have developed institutions to deal with it.
But it is not human activity only, which is made meaningful in terms
of cognitive and normative conceptions. The human mind tends to bestow
meaning upon any kind of occurrence; or rather, on anything that it
perceives as a set of facts or ''situation-image' (F.v.Benda-Beckmann
1976: 362). In most instances, such situation-images will be constituted
by human behaviour, but they may also be formed by occurrences in human
life, like birth or death, which are not generally subsumed under the
concepts 'behaviour" or "activity'. Situation-images may further be con-
stituted by the presumed activity of non-human or supra-human beings
like gods, demons, witches, animals, or nature. In most societies, there
is a definite tendency to attribute these occurrences, too, to the be-
haviour of humans by means of conceptions of causation and the allo-
cation of responsibility, which may differ significantly from
society to society (for a recent collection of pertinent examples see
Gluckman (ed.) 1972).

All cognitive and normative conceptions by which human experience is
explained and ordered are products of the human mind. Once made public
(or "externalized" in the terms of Berger and Luckmann 1967: 78) they
attain a reality of their own in that they confront their original pro-
ducers and other addressees as a ''facticity' external to and other than
themselves (Berger and Luckmann 1967: 78 f., Berger 1973: 14, who call
this "objectivation'). Once objectified in this way, they act back upon
society's members. Each individual is born and socialized in a society
with an already existing body of cognitive and normative conceptions,
part of which are "transformed into structures of subjective conscious-
ness through the process of internalization' (Berger 1973: 14). Through
making their own coﬁceptions public and thereby objectifying them, so-
ciety's members develop a system of cognitive and normative conceptions
through time in a dialectical process of externalization, objectifica-
tion and internalization, reproducing it or changing it through their

own innovative ideas and actions.
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The conceptions referring to habitualized courses of activity channel
behaviour into one direction; those referring to non-habitualized typi-
fied activities keep human behaviour from going in that direction. In
the most general manner it can be said that such conceptions imply
control. The controlling character is inherent in the conceptions as
such, prior to or independent from any mechanisms of sanction specifi-
cally set up to support them (Berger and Luckmann 1967: 72, Fried 1967:
9, 13). These mechanisms, the sum of which is generally called a system
of social control,exist in most societies; their controlling efficacy,
however, is of a secondary or supplementary kind (Berger and Luckmann
1967: 72). This is well supported by the ethnographic accounts of so-
cieties in which these institutions are developed only to a minimal
degree and which yet have a definite and well functioning social organi-
zation (compare Fortes and Evans-Pritchard (eds.) 1940, Middleton and
Tait (eds.) 1958). These mechanisms themselves constitute a field of
"reciprocal typifications of habitualized action by types of actors',

a social function which is the society's institutional answer to the
universal problem of conflict and dispute.

This is not to imply, of course, that human thought and action are
actually - exclusively or even predominantly - restricted by those pre-
defined conceptions which face the individual member as an ''external
facticity'" in the social reality into which he is born and in which he
lives. The individual's autonomy is restricted by his psychobiological
character, by what he has internalized, and in the daily interaction
with his co-members; in particular, through specific social processes
in which he is threatened with or directly affected by physical, econo-
mic, or psychological sanctions. Yet what he internalizes is largely
prestructured by the kind of conceptions which exist in his society.

In a given situation, the individual will be influenced by aqll con-
ceptions which he has transformed into structures of subjective thought
and not only by those which refer directly to the concrete situation and
the action-alternatives indicated by the conceptions for this concrete
situation. Besides, the individual may be faced with situations for
which no conceptions have yet been objectified and where he must con-
struct new conceptions or derive them from the already existing ones.
And even when conceptions are provided by the preexisting system, that
does not preclude the individual from creating his own innovations. The
body of conceptions.existing in a society may further be illogical or
contradictory, in which case the individual is forced to make choices
between them.
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To summarize: Social organization and the conceptions through which it
is expressed always restrict society's members' autonomy to behave and to
construct cognitive and normative conceptions by themselves. But it is
always relative. To differentiate the morphology of the various forms
of the restriction/recognition of society's members' autonomy, four cri-
teria seem useful, which I call here 1) the degree of institutionali-
zation, 2) the referent of institutionalization, 3) the complexity of
institutionalization, and 4) the mandatoriness of institutional concept-
ions. I shall briefly outline what I mean by these criteria.

1. The Degree of Institutionalization

The degree of institutionalization indicates the degree to which the
cognitive and normative conceptions are predefined in a society. Seen
from the point of view of society's members, it indicates the de-
gree to which they are free - in terms of the predefined conceptions -

to establish their own or new conceptions.

2. The Referent of Institutionalization

Institutional conceptions lay down predefined patterns for problem solu-
tion in a very general manner. Two different kinds of conceptions can
be distinguished: Those which refer to the processual form of the activity-
sequence which is society's answer to the social problem and those,
which refer to the substantive content through which the problem-solution
is to be explained and justified. The former I shall call procedural
conceptions,8 the latter substantive conceptions. Even if a clear cut
analytical distinction cannot always be maintained, the distinction

is of great importance in social reality, where it usually zs drawn and
where the different conceptions affect the autonomy of society's members
in a very different manner (Geiger 1964: 233 ff.). Society's members

may be strictly bound by procedural conceptions but relatively free to
construct their own substantive conceptions in the prescribed process -
a situation known from many traditional societies, where the substantive
conceptions have a vague and undifferentiated character such as ''truth',
"justice', 'reason', or '"'the unity of the society”.g In other societies,
like in most contemporary western societies, the body of substantive
conceptions is highly systematized. Here the autonomy of society's
members is restricted to a larger extent by the substantive conceptions,

whereas the procedural ones have lost in importance.
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3. The Complexity of Institutionalization

Complexity means the degree to which the requisites for one social
function consists of a diversity of institutions. In most societies,

the social reality is not so simple that there would be just one insti-
tutionalized solution for one social problem. Generally, we find a much
more complex arrangement of institutional requisites. These arrangements
may be of different kinds:

a. The institutional requisites may be arranged diachronically in the
way that for the solution of one social problem several successive insti-
tutionalized forms of activity must be followed, each of which only ful-
fills a part of the problem-solution. This kind of arrangement is often
used with respect to the social function of "marriage', e.g. with res-
pect to the ten classes of rights enumerated by Leach (1961 a: 107,
Goldschmidt 1966: 93 f.).

b. The arrangement may also be synchronic in that alternative insti-
tutions are provided which all fulfill the social function and between
which the society's members may be allowed to choose. This arrangement is
also known in marriage, where e.g. the individuals can choose between
the traditional forms of marriage, marriage by elopement, or marriage
in court, as is found in many African societies. It is also common in
inheritance, which can be effected through unilateral dispositions, con-
tractual agreements, or intestate inheritance in many societies.

This complexity may obtain within one body of conceptions which is
conceived of as a distinct system; but there may also be several of such
systems each of which provide cognitive and normative conceptions and
institutions for what may or should be done by society's members.

These forms of complexity are usually called 'horizontal pluralism,"
(Nader and Yngvesson 1973: 904) which one can further differentiate in
system-internal pluralism and pluralism of systems (cf. Smith 1969, F.
v.Benda-Beckmann 1970, v.d. Berghe 1973, Hooker 1975).

The empirical manifestations of pluralism are manifold. Pluralism
may pertain to the whole field of social activity, to particular social
functions only, or even to just some aspects of social functions such as
the standards of validity or permissible behaviour. It may be restricted
to procedural conceptions, where different procedures may all carry the
same consequences in terms of substantive conceptions. Finally, there
may be different degrees of complexity for cognitive and normative con-
ceptions (see Berger and Luckmann 1967: 127).
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4. The Mandatoriness of Institutional Conceptions

Conceptions, normative conceptions in particular, can further be differ-

entiated according to the degree to which they are mandatory for so-

ciety's members. Moore, criticizing the "apparent mandatoriness'

with which legal rules are often indiscriminately characterized by legal

anthropologists, has argued that one should distinguish at least two

kinds of rules. She proposes that the distinction between preferential -
and prescriptive rules elaborated by Needham (1962) with respect to
marriage, should be extended to other rules (1969: 399 f., on the dis-

tinction cf. Lounsbury 1962). This point has important theoretical im-

plications for the anthropology of law, as the common ''rule - deviation

- sanction' -cliché, through which law is characterized by most legal

anthropologists, cannot be successfully appended to rules which are not

either prescriptive or proscriptive. However, I think that at least four
different kinds of conceptions can be distinguished:

1. Prescriptive Conceptions: Conceptions are prescriptive, if asituation
image must be evaluated in its terms, and/or if the consequences
attached to the evaluation of a situation image must follow from it.

2. Facultative Conceptions: Conceptions are facultative, if in a given
situation, there is more than one set of predefined conceptions and
where the choice of one among them is prescriptive.

3. Optional Conceptions: Conceptions are optional or dispositive, if in
a given situation society's members are free to choose an existing set,
or between several existing sets, of predefined conceptions or to
substitute them by their own conceptions.

4. Options: Options are what I call those predefined conceptions which
put an individual into the position in which he may exercise his
autonomy in a way which restricts the autonomy of others. Whereas the
exercise of the option is free, the consequences attached to the exer-
cise of the option are prescriptive.
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C. LAW
I. THE TERMINOLOGICAL PROBLEM

Law is a particular way of restricting society's members' autonomy. Most
writers agree that law is a form of social control, that it is essential-
ly normative in character, and that it denotes what I call objectified
conceptions.10 Beyond these premises, disagreement starts. The defini-
tional battles on the field of law are notorious and their results have
been depressing. Despite the serious efforts of eminent social anthropo-
logists (not to speak of lawyers and legal sociologists) none of the
definitions offered has found general acceptance in social science. This
failure can be traced to two main reasons. 1) The semantic implications
of the word law are so manifold and the social phenomena subsumed under
it so complex, that it seems impossible to comprise them all in one
definition. This insight led several leading theoreticians like Frank
and Llewellyn to abstain from further attempts to define law. ! 2) Most
definitions offered so far have recourse to normative criteria, legitima-
cy in particular. As these criteria differ from society to society, the
definitions given proved to be inadequate for a concept aiming at com-
prising the same social phenomena in different societies.

That these definitions may be barring a road which anthropologists
need not travel has been convincingly put by Pospisil. They ''stem from
the false assumption that concepts are objective as are phenomena' (1971:
39). To quote Pospisil:

"Law as a theoretical and analytical device is a concept which embraces
a category of phenomena (ethnographic facts) selected according to the
criteria the concept specifies. Although it is composed of a set of in-
dividual phenomena, the category itself is not a phenomenon - it does not
exist in the outer world. The term 'law' consequently is applied to a
construct of the human mind for the sake of convenience. The justifica-
tion of a concept does not reside in its existence outside the human
mind, but in its value as an analytical, heuristic device" (1971: 19).

Unfortunately, the heuristic value of the concept law has mostly been
confused with methodology. Since Hoebel (1954) a great deal of the theo-
retical discussion about law has been framed in terms of methodology and
led to the conception of the 'methodological triad": the study of abstract
rules (the so-called ideological method), the study of behavioural rules
(the so-called descriptive approach), and the study of trouble cases
(the so-called casuistic approach) (see Hoebel 1954: 29 ff., Pospisil
1971: 18 ff.). This framework presupposes that "law'" will be found once
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the best method to find it has been devised, an assumption which is as
naive as it is wrong. Methodology, in principle, presupposes a predefined
object; the object is not to be defined through methodology.12

As I see it, the anthropologist deliberating about which meaning to
give to the concept of law is faced with three main alternatives, all of
which have been followed by previous writers, although they have usually
been stated in different terms:

1. He can relegate law to a domain of social organization. This approach
is still dominant in contemporary legal anthropology and it is closely
connected with the casuistic approach. It becomes evident in "the trend
to focus on process rather than on the organization and structure of
institutions' (Nader and Yngvesson 1973: 884); social process for most
writers being synonymous with the processes of dispute settlement and
conflict resolution. The approach is best illustrated by the followers
of the case-methods, no matter whether they focus on the social process
of conflict resolution as extended case (like Gulliver 1963, 1969, 1973)
or whether they focus on the exercise of legal authority (like Pospisil
1958, 1971) or the sanctioning of rules (like Hoebel 1954).

2. The second alternative is to reserve law to those forms of normative
conceptions which are particular to a specific form of political organi-
zation. In these, generally evolutionistic approaches law is defined as
"an emergent system of social control that develops in.response to the
need to regulate behaviour attendant upon the expansion of the community
and the decline in effectiveness of kinship" (Fried 1967: 149). The pro-
posed development from egalitarian societies to the state (Fried 1967),
or from kinship-based communities to the class-structured polity (Diamond
1973) is here reflected in the development from '"custom' to 'law'". This
approach, going back to Maine and Durkheim, is best exemplified in con-
temporary anthropology by Fried (1967) and Diamond (1971, 1973).

3. The third alternative is to treat law as an "aspect'" or a 'dimension"
of social organization which is inherent in all social institutions;
which pertains to all domains of social life and which is analytically
divorced from the social processes which produce, apply, or enforce it.
This approach goes back to the writings of Vinogradoff (1914} and
Malinowski (1926) and has slowly been gaining more adherents like Gluck-
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man (1973 a), Barkun (1968), Moore (1970), and Nader and Yngvesson
(1973).13

In my view, this last approach offers the relatively greatest analy-
tical and heuristic value for the anthropological study of law, and I
shall adopt it in my study. I shall speak of law as an aspect or a
dimension of social organization, which pervades all domains of social
life. What I have said so far about social organization and the insti-
tutions with which it works holds true for law as well. Law is a dimension
of the cognitive and normative conceptions through which society's
members' autonomy to behave and to construct their own cognitive and
normative conceptions is restricted and recognized. However, such a
general circumscription of law is, of course, still insufficiently clear
for a distinction between law and other kinds of social control or con-
ceptions. The concept must be specified through additional criteria, and
I shall try to specify these criteria in the following section. Such
specification in my view must concentrate on the character of the cogni-
tive and normative conceptions. The evolutionary-typological approach
and the domain-casuistic approach have failed to elaborate these speci-
fic characteristics and have stressed the importance of other criteria
instead, such as the morphology of the political organization, of the
administrative and governmental domain in particular, and on the social
processes of sanctioning, which has led to the '"rule-deviation-sanction'
cliché with which legal anthropologists are usually operating. Although
these criteria undoubtedly are important for a proper understanding of
the working of law in society, the insistence upon their inclusion into
the definition of law has led to the many inconsistencies which surround
these definitions and which minimize their analytical value.

In the next section I shall elaborate what I shall understand to be
"law" in this study. I should like to make it clear in the beginning,
that my primary concern is with the specific characteristics of concept-
ions and not with the definition of the concept of law. I call these
cognitive and normative conceptions law, for I think that they most
appropriately characterize those social phenomena which are usually
labelled law. But if the reader should be offended by my usage I would
rather drop the term law and keep to the conceptions indicated as a
distinct and analytically useful category. In this study, I cannot, of
Course, review the immense literature on the topic of law; all I can do
is to indicate en passant where my conception is derived from the ideas
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of others, where it is fundamentally different, and why I think that
the conception used in this study has a greater analytical value.

II. THE CONCEPT OF LAW USED IN THIS STUDY

1. The Specification of the Concept

Law consists in the objectified cognitive and normative conceptions by
means of which a society recognizes and restricts its members' autonomy
to act and to construct their own cognitive and normative conceptions.
With law, situation-images, i.e. facts as construed by the participants
(see F.v. Benda-Beckmann 1976:362), are evaluated for relevance. Rele-
vance means that definite consequences, in terms of cognitive and norma-
tive conceptions, are attached to and rationalized by reference to this
evaluation. Empirically, law is manifest in two basic forms: It is
expressed in a general way (general law), referring to a typified situ-
ation-image and its consequences in general, and it is expressed in
concrete situations where a concrete situation-image is evaluated for
its consequences (concrete law). If manifest as general law, the legal
conceptions usually are combined in the form of a conditional program
of the "if - then' character; if manifest as concrete law, the legal
conceptions are usually combined as a rationalization program of the
"as - therefore' character. Let me briefly explain this condensed

circumscription of law in more detail:

To begin with, it is important to note that law comprises both cog-
nitive and normative conceptions. In other words, law is not only con-
cerned with the consequences following from certain situation-images,
but it also contains conceptions determining the facts from which the
consequences follow. Normative conceptualizations always imply certain
cognitive presuppositions (Berger and Luckmann 1967: 127), and legal
conceptions to a great extent determine the way in which situation-images
are constituted (see also Barkun 1968, Cancian 1975, Gluckman 1973 a,
Moore 1969, Von Wright 1974).14 Law may define what a "son", a "thing",
or a "father" is in relation to specific consequences. The study of
cognitive conceptions is of great relevance for the study of law. A com-
parison of the normative rules about killing, for instance, makes little
sense unless one knows what constitutes the situation-image of 'killing"
in the respective societies (cf. F.v. Benda-Beckmann 1976: 362 f.). The
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whole body of causal hypotheses and the conceptions relating to evidence
are usually constructed as cognitive conceptions.

I do not want to insinuate that legal anthropologists have not con-
sidered this part of law in their descriptions and analyses of ethno-
graphic data; on the contrary, there are some excellent accounts. But
it is usually not taken into account when anthropologists construct their
legal theories. The anthropological and sociological theories on law
which hinge on the 'rule-deviation-sanction" principle are clearly inad-
equate to include the cognitive aspect of law within their frameworks
(cf. Von Wright 1974: 137).

In law, situation-images are evaluated for relevance. A set of facts
as construed by the participants is judged for its consequences, i.e.
whether or not, and what kind of, consequences are to be attached to it.
If definite cognitive and/or normative consequences restricting society's
members' autonomy are tied to the evaluation, the evaluation may be said
to be legally consequential; it is non-consequential if no such conse-
quences are attached. Relevance thus covers both forms of evaluation,
consequential and non-consequential. To which extent the participants
can employ already existent objectified legal consequences in the process
of evaluating a situation-image for relevance is, of course, a matter
not of theory but of empirical investigation. It depends on what I call
the degree of institutionalization (see p. 22).

The evaluation of situation-images for legal relevance operates with
three main standards: the standards of permissibility and validity, and
an indifferent standard. In the first case, situation-images, usually
constituted by human behaviour, are evaluated in terms of the permissi-
bility of such behaviour, and the pertinent consequences (generally
called sanctions) are attached to the evaluation or not, depending upon
its consequential or non-consequential result. In cases of evaluation
in terms of validity, the situation-images are usually formed by cogni-
tive and normative conceptions constructed by society's members, such
as a contract or some other ''legal', i.e. legally relevant action or
transaction. Evaluation in terms of validity means that the situation-
image is judged for its validity and for its eventual further conse-
quences as may be attached to it as an exercise of autonomous conduct.
Both standards can, of course, operate together in the evaluation of
one situation-image. Contractual agreements, for instance, in most
societies are subject to an evaluation both in terms of permissibility
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and validity. What is generally permissible need not be valid specifically
and vice versa.

Validity and permissibility are the dominant standards used in the
evaluation for relevance. But there is another standard of evaluation
which cannot be subsumed under validity or permissibility, as it has no
bearing upon the values and purposes underlying those standards. It can
best be described as an evaluation in terms of relevance per se. A good
example is the evaluation of death for consequences with respect to the
property held by the deceased. Important consequences (inheritance) are
attached to this occurrence, but by itself death cannot be judged in
terms of validity or permissibility.

The dominant legal theories with their bias for the evaluation of
human behaviour in terms of permissibility usually content themselves
with subsuming the process of evaluation and the attachment of legal
consequences in terms of ''sanction'. This is often superficial as the
distinction between validity and permissibility should always explicitly
be made, but the concept of sanction can well cover both forms of evaluat-
ion and consequences (as in Vinogradoff 1914, 1959: 43 f.). But this
"rule-deviation-sanction'" cliché is wholly inadequate if cases of "'simple'
relevance are considered. Death has important legal consequences for
property relationships which cannot be denied by any theorist. But how
could death, in this respect, be considered a sanction-bearing act?

It is important that a clear distinction be made between conceptions
which determine legal relevance and those expressing the consequences of
such conceived relevance. This is well attested by the example of death
and its consequences. The distinction is particularly important because
different degrees of mandatoriness (see above p. 24) may operate in these
two spheres of legal conceptions. Whereas behaviour constituting the
situation-image may be evaluated in terms of prescriptive conceptions,
the consequences attached to it may be facultative or optional. Con-
versely, the behaviour constituting the situation-image may be optional,
whereas the consequences attached to it may be prescriptive. A striking
example in ethnographic records of the confusion which arises if these
two spheres are not kept apart is the discussion of prescriptive cross-
cousin marriages. The notion of prescriptive cross-cousin marriage was
quite unproblematic in those societies in which it was stated that one
had to marry a cross-cousin, and also in those cases in which one had to
marry into a category of relatives one sub-specification of which in-
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cluded one's actual cross-cousin. The evaluation of marriage would be
done in terms of prescriptive conceptions and any violation of the pre-
scription would have its consequences.]5 However, the difficulties arose
when anthropologists discovered systems in which every man was married
to a categorically defined person, but where this could be the result of
two possible marriages. Either the spouse belonged to the category al-
ready before marriage or he/she only became a member of that category
through the act of marriage. Although the spouses in the latter type of
marriage have hitherto been unrelated, their and their group members'
kinship statuses are adapted to the category, and new inter-group mar-—
riage relationships are established. This type of marriage was also
named prescriptive cross-cousin marriage. Quite understandably it has
been argued that the use of the concept '"prescriptive marriage' was
highly misleading, as the category of persons whom ego should marry was
not prescribed (L"offler 1964: 218 ff.). It was therefore proposed to
label such marriages ''taxonomic' in order to indicate the consequences
such marriages had for future marriage relationships (Loffler 1964: 225).
Though this characterization is useful, it does not fully reveal the
distinction we are concerned with here, for the consequences of such

. - s 6
marriage, the ''taxonomic' effects, are prescrlptlve.1

2. The Manifestations of Law

Law becomes empirically manifest in two forms: As conceptions that
evaluate a concrete situation-image for its concrete consequences and

as conceptions which generally evaluate typified situation-images for
their consequences. The general law is the predefined institutionalized
law, the concrete law is the law for ''cases'. With this statement I more
or less follow Gluckman's conceptualization of law (1973 a: 227, 325),
although my concrete law covers much more than ''legal rulings in pro-

cesses in which cases are tried" (Gluckman 1973 a: 227).17

General law exists in all societies, but the degree to which it does
and the forms it takes vary greatly. General law is institutionalized,
predefined law; the degree to which such law exists in a given society
must be ascertained with the help of the criteria by means of which the
society's institutional arrangements can be differentiated (see above
p. 22 ff.).
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In most contemporary western societies, there exist one or more
bodies of conceptions, to a large extent laid down in written form,
which contain very detailed and systematized procedural and substantive
conceptions which pertain to nearly all fields of social activity. In
other societies, and in particular in those studied by anthropologists,
the body of general legal conceptions usually is less systematized and
less articulated in formulative rules (cf. Llewellyn and Hoebel (1941)
on the near non-existence of detailed general substantive conceptions among
the Cheyenne Indians). But there is hardly any traditional, tribal, or
primitive society which does not have at least a body of general procedural
conceptions relating to institutions such as marriage, property, the inter-
nal organization of the society, and the allocation of socio-political
authority. In comparison with contemporary western legal systems, the
main difference lies in the degree of the specificity of general concep-
tions. In all societies, legal conceptions must be specified so as to be
applicable to concrete cases in the processes of law. But whereas in
western legal systems this task is largely facilitated through a previous
specification of the general conceptions, in non-western legal systems
general conceptions usually consist more of very vague and unspecific
conceptions, which makes the task of specifying them in order to fit a
concrete situation-image more difficult. Conversely, the decision-makers
in non-western societies usually have a much larger degree of autonomy
vis-a-vis the general conceptions than have judges in western legal
systems.

In its concrete forms, law exists in all societies. In all societies,
concrete situation-images must be, and are, evaluated for legal conse-
quences. The characterization of the social processes, of the 'cases',
in which this is done is one of the central topics of legal anthropolo-
gical theory. The conceptions applied, enforced, sanctioned etc. in spe-
cific social processes (trouble-cases, dispute-settlement, conflict-
resolution) for many writers represent the only manifestation of law.
In my view, these processes, although they are of greatest importance
for the study of law and although they constitute one of the most im-
portant domains of social organization for the legal anthropologist,
indicate but one manifestation of law.

When we speak of ''law in action' or of social processes which are
"legal" we must begin with an important distinction between different
forms of relating law to social process, which is sometimes hidden whgn
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the terms ''legal process" and 'legal institution' are employed. It is the
distinction between events having legal consequences, which may take the
form of a social process, and the social processes in which situation-
images are evaluated for legal consequences. In fact, it is a distinction
between two aspects of occurrences/social processes, for the activity
concerned may display both aspects: The processes in which situation-
images are evaluated for legal consequences always have legal conse-
quences, the classical case being the social process of dispute-settlement.
However, not all legally consequential events are also processes of
evaluation, the classical cases being those ''legally relevant' actions

of society's members in the exercise of their autonomy. In the following,
I shall be concerned with the processes of evaluation only.

Processes of evaluation for legal relevance are an institutionalized
field of social activity. They are society's answer to problematic situ-
ation-images. The problematic situation-image, through the evaluation in
terms of legal conceptions, is transformed into an unproblematic one,
again unproblematic in terms of legal conceptions (F.v.Benda-Beckmann
1976: 367, Moore 1975, 1977: 159).18 What constitutes a problematic
situation-image differs, of course, from society to society, and in most
societies there is a multitude of typified problematic situation-images
which must be evaluated for legal consequences even if '"in reality",
i.e. by the persons concerned, no problem is perceived. The most obvious
and frequent problematic cases are the social processes called dispute-
settlement and conflict-resolution. Here, the factual situation, the
appropriate standard of evaluation, the consequences to be drawn from
such evaluation, or all these aspects together may be subject to con-
flicting interpretations by the participants or between some individual
and an administrative agency in the society. These disputes or conflicts
are resolved in terms of legal conceptions, which does not, of course,
mean that the dispute or conflict would necessarily be completely re-
solved in practice - in the same way as institutionalizations do not
necessarily restrict society's members' autonomy.

But the problematic situation-image need not be that of a conflict
or dispute. It may also be constituted by "uncertainty', if the parti-
cipants, for instance, do not know what the consequences of a given
situation-image should be and where the content of the situation-image
is trouble-, conflict-, or dispute-indifferent (see also Moore 1970:280).

These kinds of social processes, in which situation-images are retro-
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spectively evaluated for legal consequences - which we may call by the
short formula ''reactive law application' - however, are not the only
forms of social processes in which law is applied to a concrete situa-
tion-image. In most societies there are also institutionalized processes
in which law is applied '"preventively', in which certain types of situa-
tion-images are evaluated for legal relevance, usually in terms of vali-
dity, before they actually become problematic. The most common instances
of such preventive law application, both in western and non-western
societies, are the validation of marriage, the affirmation of one's
status as heir, and the validation of transactions over particularly
important property. The evaluatory process establishes the validity of
the transaction in terms of law, implying or explicitly stating that the
consequences attached to the situation-image of a valid marriage, of a
divorce, or of a valid transaction will indeed follow.

Which persons or agencies are entrusted with the functions of react-
ive and preventive law application differs with the complexity of so-
ciety's socio-political organization and its system of roles of socio-
political authority. In non-western societies, the task of preventive
law application usually is in the hands of the personnel also being
active in reactive law application, be they contending groups negoti-
ating the evaluation and its consequences, be they family or community
leaders acting as mediators, arbitrators, or as judges. In contemporary
western societies, the function of preventive law application is en-
trusted to diverse offices of administration, the registry of marriages,
to notaries, but also to courts. In Germany, for instance, the affir-
mation of one's status as heir must be obtained from a court, though
this court is a different institution from the courts engaged in react-

ive law application.

Concrete law thus becomes manifest in social processes of evaluating
situation-images for legal consequences. In all the social processes
discussed above - in the reactive evaluation of conflicting or conflict-
indifferent situation-images as well as in the preventive evaluation -
essentially similar conceptions are employed. There is no basic diffe-
rence between these processes as regards the degree to which the con-
ceptions are explicitly articulated or implicitly acknowledged. There
is also no basic difference as regards the effectiveness of the diffe-
rent kinds of evaluating situation-images for legal relevance (cf. J.F.
Holleman 1973).19 I see no reason why the conceptions should not
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be called by the same term "law'. Anglo-American legal anthropology with
its emphasis on the "trouble-case', on the processes of dispute settle-
ment as the only form of law application, has more or less neglected the
other forms of law application. This restriction of processes of law
application is unfounded. Only recently, Moore has pointed out that what
I call conflict-indifferent processes of evaluation and preventive law
application 'have seldom, if at all, been treated as a topic related to
processes of dispute-settlement' and that they ''certainly merit this
treatment" (1970: 280). It should therefore be stressed, that these forms
of law application have since long been elaborated by the Dutch scholars
of Indonesian qdat law, in particular by Van Vollenhoven (1931: 247 ff.),
F.D. Holleman (1920), Logemam (1924), and Ter Haar (1930, 1934a, 1937,
1941). In his analysis of those land transactions in Toeloengagoeng which
had to be carried out in the presence of witnesses and the village head,
Holleman had discerned three interrelated functions of these processes:
1. The guarantee (voorzorg) that no present or future interests are
violated through the transaction.
2. The sanction that the transaction is valid in law.
3. The creation of evidence and legal certainty for the future (1920:
293 ff.).

The notion of "preventive law care'" (preventieve rechtszorg) was
first verbalized by Logemann. In his words, the idea of preventive
law application means the guarantee that what happens (the transaction)
contains no violation of law (1924: 128) - law being understood as both
the objective law of society and the subjective legally protected rights.
Finally it should be stressed that Ter Haar, the most important theore-
tician of adat law, had included the "judicial decisions without dispute"
as constitutive elements in his definition of law besides the judicial
decisions taken in processes involving disputes - well before the
""case-method'" had been received into legal anthropological theory in
England and America (Ter Haar 1930, 1934a, 1937, 1941; Van Dijk 1948;
J.F.Holleman 1973; for a concrete example see Ter Haar 1939: 87).

The empirical manifestations of law in the form of general and con-
21 These
different kinds of social phenomena are both called law, as they are

Crete law, are,of course, quite different social phenomena.

manifestations of one analytically determined kind of cognitive and
normative conceptions. Against such a kind of definition, criticism has
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been levelled, and I shall therefore briefly justify it in relation to
this criticism.

With regard to Gluckman's conceptualization of law, which is in this
respect similar to mine, Pospisil writes:

"One may criticize this modified casuistic approach and dualistic defi-
nition of law on the basis of logical inconsistency. Since the rules
that ought to be enforced often deviate in a remarkable way from the
principles that are actually enforced in legal decisions, one can hardly
call both sets of principles which sometimes differ to the point of con-
tradiction, by the same term, 'law''' (1971: 33).

Though Gluckman may be criticized for not making the logic underlying
his conception explicit enough (Hooker 1975: 42), the logic is there,
and I claim that it is the logic which I have tried to outline in this
chapter. In my view, the logical inconsistency rather is inherent in
Pospisil's conception of law and in all those conceptions which declare
law to be exclusively those rules which are sanctioned in trouble cases.
For one, Pospisil himself has taught us that concepts are not social phe-
nomena per se but are designed to categorize different social phenomena
on the basis of some characteristic properties. That concrete law and
general law are different social phenomena which may not only diverge
but cannot coincide (Gluckman 1973 a: 325, Moore 1969: 377) is obvious,
but that does not mean yet that they do not have the same characteristic
properties. That general law and concrete law have the same characteris-
tic properties, the evaluation of situation-images for consequences, I
hope to have demonstrated in this chapter. That their different charac-
ter as social phenomena be recognized, on the other hand, is crucial for
the understanding of law. It is here that we find the basic fallacy of
the theories which focus on cases: The confusion of general and concrete
law.

When speaking of ''law application, I mean that the legal concep-
tions established for concrete situation-images are derived from and
legitimated by reference to general conceptions. That it is not the
"'same" law that is applied is obvious. That the concretization of general
conceptions is not purely the finding of the preexistent law - as was held
by the traditional western doctrine - but that it usually amounts to
the specification of new conceptions and often to the creation of new
law, has been long recognized by lawyers in most westernlegal systems.
In non-western societies, the processes of reactive law application can
even less be considered an application of predefined general conceptions;
for such general conceptions may not yet exist. On the contrary, the
autonomy of society's members - individuals or administrative agencies -
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to construct new conceptions may be explicitly recognized in the socie-
ty's doctrine of decision making. This body of general conceptions re-
ferring to the procedural aspect of decision making, may state that the
conceptions constructed for concrete cases must be derived from concep-
tions which have been previously applied to similar concrete cases, i.e.
that the conceptions applied to concrete cases shall have general charac-
ter. This is the doctrine of Anglo-American law. Law being embodied in
cases, the conceptions applied in concrete cases should not only evaluate
one concrete situation-image but aim to evaluate future situation-

images as well. By this doctrine, concrete law is transformed into
general law.

Many anthropologists have implicitly included this or other trans-
formation-doctrines in their analytical concept of law. As law, in the
casuistic approach, is defined by reference to concrete cases of deci-
sion making or sanctioning, no general legal conceptions can be found
at all unless these concrete conceptions are invested with a general
character. With Hoebel, legal norms receive their general character
through concrete processes of quasi-retrospective sanctioning on the
presupposition, that the norm, as statistically dominant behaviour in
typified situation-images, has general character already before the
sanction (see Hoebel 1954: 14 f.). With Pospisil, the concrete concep-
tions receive their general character through the attribute of the
"intention of universal application'' for the future (1971: 78 ff.): If
taken seriously, this attribute would even 'beat' the Anglo-American
doctrine of precedent, which at least makes a distinction between the
ratio decidendi, the part of the decision which is to be general law in
future cases, and the obiter dictum, that part of the decision which
need not be followed in later cases.

That the inclusion of such an attribute into one's analytical con-
cept of law may create general legal conceptions where there are, due
to a different doctrine for decision making, none, is obvious. This
unwarranted assumption has already been discussed by Dutch adat law
scholars well before the case-method was received into Anglo-American
anthropological legal theory. Ter Haar, in his well known ''decision-
theory" (beslissingenleer) basically defined law as '"judicial decisions
in cases with and without disputes" (1934a, 1937). In his review of
Ter Haar's lecture in which the decision-theory was finally developed
(1937), F.D. Holleman criticised exactly this presupposition in Ter
Haar's definition of law:
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'"Mr. ter Haar's constructive idea is based upon the assumption that it
is part of the judge's function that he gives the same judgement in cases
where the relevant facts are the same. His judgement, formally binding
in the concrete case, implies by necessity that it must be decided in the
same way in the future. As such, the judgement can be conceived of as a
general rule and has importance for the future' (1938: 437).

Correctly analyzing this assumption as a matter of doctrine, Holleman
concluded:

"Whether this doctrine (dogmatiek) holds true for other legal systems
I shall not judge here. But for the systems of the adat law (of the
Indonesian sgcieties) it seems untenable to me and not without danger"
(1938: 437).22

To include this assumption into one's analytical concept of law distorts
the social reality of the society one sets out to study. The anthropolo-
gist is better equipped with a concept of law which, though recognizing
the similar properties of concrete and general law, also takes account

of their fundamental difference as social phenomena.

I have located law, in all its empirical manifestations, on the level
of objectified conceptions. These conceptions should not be confused
with the social processes in which they are produced and manipulated,
nor with the referents which serve as their legitimation, such as the
will of the people, the command of the sovereign, traditional behaviour
patterns, etc. The inclusion of these elements in the concept of law
inevitably gives rise to confusion and distortion of social reality and
minimizes the concept's analytical and heuristic value.

It should, however, be self-evident that the social scientist aiming
at a description and analysis of law can only do so by studying the
social processes in which law is produced, manipulated, and applied.

The study of these processes and their operative conceptions forms the
indivisible microcosmos of legal anthropology. This microcosmos is not
bound to one specific form of socio-political organization like ''the

state'". Like most contemporary legal anthropologists writing in the
tradition of Ehrlich (1913) and Weber (1921) I hold that law operates

and is operated upon in all the social formations which have semi-autonomous
character (cf. Van Vollenhoven 1918, Llewellyn and Hoebel 1941, Pospisil
1971, Moore 1973, Smith 1956, 1969).
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D. THE SOCIAL FUNCTION OF PROPERTY AND INHERITANCE

I. PROPERTY: DOMAIN, OBJECT, AND RELATIONSHIP

In this study I am mainly concerned with one domain of social organi-
zation: the organization of property relationships. In all human so-
cieties there are objects, material or immaterial objectivations, that
are regarded as having some value. The universal problem with which all
societies have to cope is to regulate their members' relationships

to these objects. In all societies, the performance of this function is
institutionalized to some degree and expressed in legal conceptions. In
most societies, the institutionalization has reached a high degree, for
property relationships provide one basic framework for economic life,
they contribute significantly to the cohesion and continuity of social
groups, and they are an important means through which positions of socio-
political authority are acquired. In each society, there is production,
and production ''requires organizational devices and rules to direct
labour, land and other resources to specific uses. Resource allocation
is never unstructured because continuity in the production of basic goods
is never unimportant' (Dalton 1967: 66). Property does not only concern
basic economic goods, but all goods, i.e. objects that are regarded as
having value. It does not only concern the allocation and distribution
of already existing goods but also the manner of allocating newly creat-
ed goods, and the "appropriational movements' which involve changes in
objects' relations to social roles (Hopkins 1957: 300). In the organi-
zation of property relationships, society's members have to cope with
and are restrained by the three basic factors which constitute the field
in which all human societies exist: the psychobiological character of
man, the ecosystem, and the temporal continuum. In each society, these
factors become transformed into socio-cultural ones and therefore are
culturally variable. Nature, human nature, and time are conceptualized,
and consequences, many of them legal in character, are attached to these
conceptualizations. The content of the conceptualizations and conse-
quences, and the economic use made of these factors, vary considerably
from society to society, often changing natural characteristics beyond
recognition. Land is immobile, yet its products or the relationships

to it can be transformed into a highly mobile commodity. Time is con-
tinuous, yet notions of time may be developed in which the continuous
flow of time is stopped or declared irrelevant. Persons die, yet proper-
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ty relationships may be held by the dead; or living persons may be
regarded as incapable of holding property relationships.

In the most general manner, property refers to the whole of instrumenta-
lities through which the relationships between society's members and
their valuable goods are regulated. When we speak of property and in-
heritance, property indicates the part of the instrumentalities that
regulate the relationships between the living members of society, in-
heritance indicates the maintenance of this regulation through time.
This conceptual use is, of course, too general and it must be specified,
and criteria must be offered by which the system of property and inheri-
tance can be described and analysed in a more differentiated manner.
When we try to refine our conceptual apparatus, we are again confronted
with the same problems and questions that we have dealt with in the
first parts of this chapter. The approach developed there must be pro-
jected onto the domain of property relationships. This means, that we
shall not be concerned with a definition of the institutions of proper-
ty, ownership, and inheritance which are known to us from our own or
other societies, but that we rather attempt to isolate some analytical
criteria by which we can better describe and analyse the institutions
which we meet with in the society we study, and which are sufficiently
abstract of culture-specific institutions in order to allow generaliza-
tions about the instrumentalities of the function of property relation-
ships in different societies. Again we cannot consider the vast amount
of anthropological writings on this topic and shall only, in elaborating
our conceptions, discuss those opinions upon which my conceptions are

based or from which they radically differ.

Most authors trying to define property or ownership for anthropolo-
gical purposes pay due hommage to Maine's statements, that ownership is
a bundle of rights (1883), and that ancient law does not sharply dis-
tinguish between the law of things and the law of persons (1905: 230,
cf. Goody 1962: 285 ff., Gluckman 1972: 94, Bloch 1975: 204). Both
statements reflect important aspects of property relationships, which
lead directly to the analytical conceptions with which I shall operate.
My consequences,however, to some extent are quite different from those
which have been reached by other anthropologists.

The reference to ancient law, which does not sharply distinguish be-
tween the law of persons and the law of things, is often followed by
the remark ''that primitive law rightly represents property relation-
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ships as what they are: namely relationships between persons with res-
pect to things" (Goody 1962: 287, Gluckman 1972: 113, Bloch 1975: 204),
and ''that the notion of property as a relation between a person and a
thing is a contradiction in terms' (Bloch 1975: 204). These two state-
ments are generally treated as if the latter would logically follow from
the former, an opinion which is due to misconceptions about property law

both in traditional and western societies:

1. The distinction between the law of persons and the law of things dis-
cussed by Maine refers to the degree to which the system of property
relationships is divorced from the law of persons, i.e. the legal con-
ceptions pertaining to the position of the individual, to group forma-
tion and to the allocation of socio-political authority. As Gluckman,
following Maine, has emphasized, in tribal societies rights to land are
an incident of political and social status (1972: 78), whereas in wes-
tern societies this incidental character of the property relationships
has been lost and the legal conceptions which define property relation-
ships are conceptually and substantively divorced from the law of persons,
the result of what Maine called the movement from status to contract
(1905: 151). Speaking in terms of domains, we would say that in primitive
law the instrumentalities, the institutional elements in the domain of
property relationships, to a large extent are the same ones that obtain
in the domain of interpersonal relationships. Analytically, however, the
two domains should be kept apart for the study of all societies, even
where one institution performs several functions. For only on this basis
can we determine at all whether, in a later stage of development or in
a different society, the two fields of law as social phenomena or com-
plexes of institutions, are divorced, i.e. whether distinct institutions

perform the different functions.

2. The question of how property relationships are legally defined, how-
ever, is a different one. In many societies, where the law of persons
and the law of things are not divorced, property relationships are
predominantly expressed as relations between persons and things, or what
Bohannan called the man-thing-unit (1963: 102). As we shall see, Minang-
kabau property law is one of the cases, where property relationships are
an incident of social and political status, but where the dominant pro-
perty categories are defined by relation to the property holders (see
Chapter 4). Western law on the other hand, and contrary to widely held



42 PROPERTY IN SOCIAL CONTINUITY

misconception52€ defines property relationships only to a very limited
degree as a relation between persons and things: For one, there is the
whole body of conceptions covering the law of obligations, which con-
sists of relationships between persons with respect to things or immate-
rial goods, and which, although it is sharply distinguished from the law
of things, certainly falls into the domain of property relationships.24
And also the rights to things, like ownership, are usually defined as
relationships between persons with respect to things. The legal defini-
tion of ownership (Eigentum) in German law, par. 903 BGB, well express-
es the right of ownership as the degree to which individual autonomy
over a thing is restricted and recognized through general law and the
complementary autonomy of the community's members:

"The owner of a thing can dispose of it according to his wishes and can
preclude all others from acting upon it, unless this is contrary to the
law or the rights of third persons'.

The misconceptions about western notions of ownership and property
are probably due to the plural meaning these concepts have in western
law. The German Eigentum, for instance, is legally defined as a relation-
ship between persons with respect to things. This relationship confers
upon holder and object of the relationship a distinct legal status, of
Eigentiimer ("'owner') and Eigentum (''owned object'), i.e. the same con-
cept also denotes the object itself. Besides, the relationship itself is
treated like a thing in law. In Anglo-American law, this plural meaning
is rather attached to the concept of ''property' and not to 'ownership',
which is generally treated as a relationship only. It seems to be the
latter meaning, the reified notion of the relationship, which seems to
come up when anthropologists discuss ownership and property. For in the
reified concept, the relativity of the relationship,its restriction by
the rights of other persons, is blended out: Eigentum remains Eigentum
even if the autonomy of the individual (the relationship) is increasing-
ly restricted.

It is obvious that the anthropologist should not use one term to
cover all these meanings.z5 I shall therefore adopt the following con-
ceptual usage: The relationships between societies' constituents with
respect to material or immaterial objects that are regarded as having
value, I shall call property relationships, no matter whether they are
reified or not and no matter what their specific degrees of recognition/
restriction of autonomy are.The objects, material or immaterial, to
which such a relationship is attached or to which it pertains, I shall
call property objects.l shall speak of the legal status of property
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objects with the understanding that it is not exclusively defined
through the relationship which is attached to it. The person or persons
to whom a property relationship is attached I shall call property hol-

ders.

The social organization of property relationships involves the recog-
nition/restriction of society's members' autonomy over property objects
and it is expressed in general and concrete legal conceptions. In most
societies, the members' recognized autonomy is conceptualized in
the form of rights. These rights, no matter what their specific content
may be, always express a relative degree of recognized autonomy. The
restriction is, in all societies, manifest in the rights which are re-
cognized for the other members of the community (cf. Hoebel 1954: 58 f.).
But in all societies which have some form of government which is vested
in social roles and statuses, the restriction of all members' auto-
nomy is further expressed through the rights which are vested in these
positions of socio-political authority which, according to the constitu-
tional legal conceptions, represent the community. These rights usually
pertain to the most valuable property objects, particularly to the land
on which the community lives, their territory, and that which provides
the most important economic resources. Whereas the members' rights
pertain to the use and the exploitation of the property objects, the
rights of the socio-political authority usually refer to the outward-
representation of the commmnity in property matters (territorial mat-
ters) and, in relation to the community's members, to the ultimate con-
trol over use and exploitation in its various forms (for a more detailed
statement about the Yoruba, see Lloyd 1959: 112). I shall call these two
levels on which property relationships are expressed the level of socio-
political authority and the level of use and exploitation. This distinc-
tion is not new, and most anthropologists report its empirical manifes-
tations in the societies they study. It appears in different conceptual
usages. Some authors speak of sovereignty and ownership (Lloyd 1959:
112, Vanderlinden 1969). Leach haé described and analysed these two
levels among the Kachin, where the socio-political control over a domain,
vested in a chief, is called madu, and the usufructury rights are ex-
pressed by Iu and shka, drink and eat (1954: 141). Leach translates them
as "ownership in the sense of 'having rights over something or some
person'and ownership in the sense of 'having and therefore being able to
enjoy for the time being'' (1954: 142). Gluckman, following Sheddick
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(1956), called the two levels "estates of administration' and "estates

of production'" (1972: 89 f.). In his analysis of the system of Barotse
property relationships, Gluckman made an important point, which corres-
ponds to the conception of semi-autonomous social fields which I have
outlined in the first part of this chapter. He demonstrated how among the
Barotse the level of socio-political authority consists of a series or

a hierarchy of "estates of administration', through which the ultimate
socio-political authority is mediated to the individual. In whom the
socio-political authority is vested depends, of course, on the form of
socio-political organization. In Barotseland it is vested in offices,

in other societies it may be vested in lineages or other corporate
groups. In most contemporary societies, the situation is even more com-
plicated by the fact of pluralistic systems of legal conceptions, which
are often contradictory. This is the case in nearly all societies which
have been united under a common colonial or national political super-
structure. The pluralistic legal systems may define different positions
of socio-political authority and give a different content to the rights
of the incumbents of socio-political authority as well as to the rights
of the community's members in general.

The conceptualization of the two levels on which property relation-
ships are expressed, and the recognition of the possibility that they
may be subject to pluralistic definition, provide useful tools for des-
cription and analysis. They are one aspect of the bundle-of-rights meta-
phor in the sense that the bundle represents the full range of autonomy
over property in a given community, which in each society must be divided
into rights, all of which express a relative degree of autonomy. But the
bundle-of-rights metaphor has another aspect, which provides us with an-
other useful analytic instrument: It is the recognition that each of
the rights, as conceptualized above, itself can be thought of as a bundle
of rights. When property relationships are legally defined, there will
always be, on both levels, one conceptualization of the most complete de-
gree of autonomy recognized for society's members, like in the form of
ownership in western societies. In relation to the complete range of
autonomy, this right is one of the '"bundle'. But, as is usually done in
legal systems, if it is treated as the most complete kind of rights, it
provides the basis for the derivation of lesser rights from it. The
"full" relationship can be split into component ones, which are, however,
dependent on and derived from the full relationship. In his analysis of
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property relationships on Truk, Goodenough proposed a systematic con-
ceptual use to denote this, when he wrote:

"Two basic forms of ownership must be distinguished. One of these will
be called full ownership, be the owner a person or a corporation. It
confers upon the owner what will be called a full title. The other
divides a full title asymmetrically between two parties, either or both
of whom may be individuals or corporations. This will be called divided
ownership. It confers upon the owners two distinct titles, respectively,
each characterized by different rights and duties. One will be called
provisional title and the other residual title' (1951: 33 f.).

I shall partly adopt this usage, and speak of residual and provisional
property relationships; not of ownership as the latter concept implies
an ethnocentric specification of a property relationship. However, addi-
tional clarification is necessary: Provisional relationships are by
definition derived from residual relationships. But the notion of resi-
dual and provisional relationships is relative in so far that a pro-
visional relationship is provisional in character only in relation to
the residual relationship from which it is derived. In other relations,
for instance in relation to a lesser provisional relationship, it may
have all the characteristics of a residual relationship. To give a common
enough example: A, holding the (relatively) most complete right over land,
pawns the land to B. In relation to A, B is the holder of a provisional
right, and A the holder of the residual right. However, B may give the land
to C in share-cropping. In relacion to C, B then is the holder of a resi-
dual right.

Finally, the distinction between residual and provisional property
relationships may operate on both levels on which property relationships
are expressed: On the level of socio-political authority and on the

level of use and exploitation.26

TI. INHERITANCE: NON-RECIPROCAL DIACHRONIC TRANSFERS

Part of the function of property relationships is the problem of main-
tenance of the system of property relationships through time. This pro-
blem is considerably aggravated by the fact that individuals die, whereas,
at least in most societies, some or most of the property objects they held
during their lifetime continue to be used by the remaining members of
society.27 When dealing with the instrumentalities by which societies

cope with this problem, lawyers and anthropologists alike usually

think in terms of inheritance. In western law, inheritance
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is an institution which is defined in detail by legal conceptions. It
signifies the transfer of a complex of rights and obligations from one
person (the deceased) to one or more other persons (the heirs) at the
time of the deceased's death. This transfer occurs automatically in and
through law. The kind of distribution of the deceased's property is al-
so predefined by general law. Many legal systemsrecognize to varying de-
grees the autonomy of the individual property holder to direct the flow
of property after his death in the form of unilateral declarations or
contractual agreements. This institution of inheritance is a characteris-
tic of all legal systems which have been influenced by the later Roman
law. In this specific form it is by no means typical for human societies
in general. In common anthropological understanding, inheritance there-
fore refers to those social processes which follow the death of a person
and which are concerned with the property he held during his lifetime,
and to the cognitive and normative conceptions which refer to these pro-
cesses. As Hoebel has put it, it is useful to conceive of inheritance as
""the transference of statuses from the dead to the living with respect
to specific property objects' (1954: 59 f.). When dealing with status-
transfers, we again discover that in most societies, ancient law does
not sharply distinguish ''the law of persons from the law of things".

The deceased's status with respect to property objects may be transferr-
ed, but his or her status as member of a kinship group ot the status of
socio-political authority may be transferred in the same social process.
Since Rivers we have been accustomed to distinguish inheritance, as the
transfer of status with respect to property objects, from succession as
the transfer of socio-political status, particularly if it is attached
to an office. Most societies have developed institutions which fall
under this rather flexible anthropological understanding of inheritance.
Yet it is commonly acknowledged that the problem to which the institu-
tions of inheritance are an answer, need not be solved at the time of
or after the property holder's death but can also be solved at an ear-
lier time. There is a wealth of ethnographic data which show how in some
societies the transfer of property, or at least of a large amount of
property, is effected before the death of the property holder(s), the
classical examples being the Kalinga (Barton 1949) and the Nyakyusa

(G. Wilson 1951, M. Wilson 1967). These property transfers, in which
inheritance is anticipated,may be in the discretion of the property
holder, but they may also be prescriptive as e.g. is the case among the
Nyakyusa at the coming-out-ceremony (G. Wilson 1951: 287 ff., M. Wilson
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1967: 220). The cases of prescriptive property transfers during the life-
time of the property holders illustrate that the crucial chronological
point in persons' lives, at which they lose or have to lose the capaci-
ty28 of being property holders is a matter of socio-legal definition.
Death poses a natural problem for the continuity of property relation-
ships, but that does not mean that death must be used as the crucial

or the only chronological point in legal definition. The duration of a
person's capacity to be holder of property relationships may be defined
with reference to an event within their or other persons' lifetimes; on
the other hand, their capacity to hold property, or some specified kind
of property, may also transcend death. The definitions of inheritance
which focus on the status-transfer with respect to property objects at
the time of death therefore do not provide a useful concept for cross-
cultural generalization, as other transfers which we would want to in-
clude as '"'inheritance-like' are thereby excluded. Yet the need for a
distinction between inheritance and inheritance-like transfers from all
other forms of property transfers is generally acknowledged as ethno-
graphically justified and analytically necessary.

Not many anthropologists have addressed themselves to the problem of
how such a distinction should be made; I shall discuss the one notable
exception, Goody in his Death, Property and the Ancestors (1962) pre-
sently. In my opinion, the distinction between 'inheritance-like'' and
other transfers should rest upon one characteristic: whether a return
is given in the transfer which itself is valued as property. Transfers
in which no return is given in all societies are treated differently
from those where there is: They are conceived of as being ''through time"
and come closest to what anthropologists call inheritance in its widest
sense. They are further characterized by the fact that a different
degree of autonomy pertains to such ''diachronic" transfers than to other
transfers. But however useful this distinction between diachronic and
other transfers is, it can never mark off a separate field of property
relationships but must be subordinated to the more general question with
which we are concerned, the maintenance of the system of property rela-
tionships throught time, time understood as the abstract continuum in
which all human societies exist. In the following sections I shall ex-

plain this in some detail.

Related to the abstract continuum, to 'stellar time'" (Leach 1961 a:
133), in which all human societies exist, of course all holding of
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property and all transfers of property occur through time. The continuum
in which societies exist 1s one inseparable aspect of the property sys-
tem in general. But time is socially defined in each society. As Leach,
following Hubert and Mauss (1909) has put it: "The idea of time ... is
one of the categories which we find necessary because we are social ani-
mals rather than because of anything empirical in our objective experience
of the world" (1961 a: 125). How time is conceived, however, varies from
society to society.30 Each society develops notions of time which
"flows'', the concrete manifestations of which may be quite different.31
But each society also develops notions of time where this flow is
ignored, and notions where the flow is halted, and which are con-
ceived of as ''timeless' and 'presents' respectively.

All social relationships are set into time. The various notions of
time are also inherent in the conceptional system which pertains to pro-
perty relationships and transfers. In each society, there are notions
of property transfers which are considered to be 'through time', in line
with continuity, which in the following I shall call diachronic trans-
fers. Other transfers are conceived of as being 'in or at some time'' or
"within the same time', and these I shall call synchronic. The dia-
chronic dimension of property relationships and transfers is, of course,
not identical with abstract continuity. It only makes sense in contrast
to the synchronic dimension, synchrony and diachrony being the two basic
and complementary modes of relating property transfers to abstract con-
tinuity. When anthropologists speak of inheritance and inheritance-like
transfers of property, they usually mean such diachronic transfers.
Underlying this thinking is the implicit or explicit idea that the dis-
tinction between the temporal dimensions is defined by the lifetime of
the property holder. When people try to differentiate their body of
property law into a field of property and one of inheritance, they usual-
ly recur to this distinctive point. We have seen that also most anthro-
pological conceptualizations of inheritance rest upon this distinction:
Inheritances are property transfers which are ''through the time marked
by the lifetime of property holders', property law in general is the
organization of property relationships and transfers 'between the
living'. Although this is, by all means, the easiest way to make the
differentiation, it does not correspond to the differential treatment
of property transfers in societies' legal systems. In my introductory
remarks I have already drawn attention to the fact that it is not natural
lifetime which could usefully mark the distinction, but the legal capa-



BASIC ASSUMPTIONS 49

city to be a property holder. But even the legal capacity of a property
holder, conceived of as the time in which the capacity endures, is not
a sufficient criterion. Here, too, diachronic transfers can be "antici-
pated" by actions or transactions which, although effected before the
termination of the legal capacity, are diachronic in character. The
characteristic of property transfers which justifies our speaking of
anticipated diachronic transfers in these cases, and which gives them
a diachronic character, is that no return is given in these transfers
which is valued as property. Diachronic transfers are non-reciprocal
transfers, there is no reciprocal property transfer 'in time''. Non-
reciprocity in property transfers and non-reciprocity in time mutually

define each other.3

The distinction between synchronic and diachronic therefore cannot
be made with reference to any fixed date in the property holder's legal
capacity. It rather must rest upon the autonomy of the property holder,
of which the capacity to be a property holder is only one aspect. The
distinction between synchrony and diachrony is established with
reference to the individual, but not with reference to his lifetime or
his legal capacity to be a property holder but through reference to his
autonomy in property affairs. The greater the recognition of individuali-
ty and individual freedom is in a society, the more will ''the present"
play a role in the thinking in that society, and the more will continuity
diminish in importance. The less individuality and individual autonomy
is valued, the more will diachronic thinking dominate. But in both cases
no final distinction can be drawn between the temporal dimensions with
respect to lifetime or legal capacity conceived of in time. In contempo-
rary western legal systems, individual autonomy is highly valued and the
synchronic property law consequently occupies the prominent place in the
whole system of property relationships. But when we look at the institu-
tionalized kinds of property transfers, we see that the basic distinction
is made between property transfers which involve a return in property
and those which do not, and that this distinction is manifest in dif-
ferent degrees of recognized/restricted autonomy. Even transactions,
such as donations which are carried out and become effective during a
property holder's lifetime and thus at first glance seem to be located
in the synchronic dimension, in the end are judged in diachronic terms
and can be invalidated retroactively.33 In traditional societies where
individual autonomy is not that highly valued and where consequently no
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systematized synchronic property law is conceptualized, the plausability
of my analysis is even more apparent. As Derrett has said with respect
to inheritance in Nigeria:

"Succession (meaning the inheritance of property, v.B.B.) as an event
happening at death is altogether foreign to Nigerian problems. We must
be prepared for rules of succession appearing in the guise of restric-
tions upon alienation inter vivos" (1965: 5 f.).

The implication is clear: The rules of inheritance, representing the
diachronic dimension of property relationships in western thinking, are
applicable between the living; i.e. a distinction cannot be made with
reference to the individual members' lifetime, but only through reference
to the degree to which their autonomy to dispose of property is recog-

nized.

The instrumentalities through which diachronic transfers are effected
are manifold and cannot be defined by their legal cloth. Diachronic
transfers may become manifest in the automatic transfer of property
relationships which we call intestate inheritance. They may also be
effected by unilateral actions as testaments and donations, donations
and testaments both becoming manifest in contractual forms, too, in many
societies. Inheritance is of course the classic case. Such transfers are
non-reciprocal as the original property holder after his death is not in
the legal position to receive any contraprestation which is valued as
property. Transfers which occur during the lifetime assume diachronic
character when they are construed as non-reciprocal in terms of legal
conceptions. The most common institution of this kind is donation, the
"outright transfer of property relationships with no expectation of re-
turn in goods or services' (Goody 1962: 309).

The question of whether donations should be treated as falling within
the category of inheritance-like transfers at all, and if so, what kind
of donations should be so treated, has not often been dealt with syste-
matically by anthropologists. One of the few anthropologists who has
proposed a systematic analytic treatment of donations in the context of
inheritance is Goody in his study of property and inheritance among the
LoDagaa (1962). In his discussion of inheritance, Goody has freed him-
self from the ethnocentric western notion of inheritance. He cautions
his readers that he uses ''the term inheritance in a wider sense than
some writers' (1962: 312) and proposes to call this "inheritance in the
widest sense'', "intergenerational transmission', or 'devolution'. He
refers to societies in which property, or at least a substantial amount
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of property, is transferred before the holders' death, and notes:

"These examples show that even transfers made to the heir within the
lifetime of the holders must be seen in the total context of inter-
generational transmission. In the last analysis all such transactions
can be considered as advance payment on the material heritage, and,
whether they occur post mortem or pre mortem,they all can be thought as
being made propter mortent'(1962: 279).

For inheritance in the widest sense we therefore must consider ''trans-
fers of property from holder to heir during the holder's lifetime as
well as after his death' (1962: 311). Up to this point I can fully share
Goody's analysis. But Goody makes it clear that not all donations
among the living are to be included in this extended meaning of inherit-
ance. In principle, two kinds of property transfers are to be disting-
uished: alienations and inheritance. Donations are only treated as in-
heritance in those cases where they occur between the property holder
and his heir(s), in principle, they are "alienations'': "With donation,
which is admittedly the limiting case, the position is different: from
the analytical standpoint it comes closest to inheritance, and yet should
be usually distinguished from it as a form of alienation' (1962: 309).

This cannot be accepted, and certainly not for the reason that it is
"usually' done. Goody himself has established the irrelevance of the
chronological focus on the property holder's death and thus freed him-
self from the ethnocentric western distinction. Yet he proposes to sub-
stitute a criterion, the legal status of the recipients before the trans-
fer, which is no less ethnocentric, in this case LoDagaa-centric: He is
determined to restrict inheritance to property transfers at death and
to those property transfers among the living which take place within
the corporate kinship group (1962: 312). For a conception of inheritance
in its widest sense, which is useful for cross-cultural comparisons and
generalizations,-and this is Goody's aim, too - this distinction cannot
be maintained. For if death is not the crucial chronological point upon
which the distinction rests, and if donations among the living can be
included in the category of inheritance, why should the distinctions be
made with respect to the legal status of the beneficiaries of the dona-
tion? Asked differently: If the distinction is made with respect to the
legal status of the beneficiaries, and if death is not the crucial cri-
terion for the distinction, would not the same distinction have to be
made with regard to donations which become effective before and after
the property holder's death? This would be the consequence of Goody's
argument, but this consequence is hardly tenable. For it would mean the
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exclusion from inheritance of all testamentary dispositions which are
made for the benefit of persons not belonging to the corporate kinship
group, or, in other legal systems, to persons not belonging to the legal
intestate heirs. On this point, Goody's argument is inadequate. He con-
cedes ''that in many non-literate societies with established rules of
inheritance, oral testaments that take effect at death can serve a
similar purpose. Indeed, among the Ashanti, wills have been described
as 'a form of inchoate gift that takes effect at death' (Mateson 1953:
224)" (1962: 310). This reference, of course, would strongly indicate
that such transfers should be included in the wider category of in-
heritance, but Goody is determined to have it otherwise:

""Analytically, both modes of transactions provide standardized ways of
alienating property from the corporate group. However, normally the in-
dividual is not free to make such gifts or testaments except with the
approval of other members of the group, who are called upon to act as
witnesses (Busia 1951: 125). It should be added that even where testa-

“mentary inheritance is the established practice, it does not necessari-
ly follow that a man has free disposition of all his property' (1962:
310).

This is quite true. But it does follow that he is free to dispose of his
property to some extent by donations and testaments. And corresponding
to this degree, the legal heirs or members of the corporate group become
one sort of heirs beside the testamentary heirs. To exclude the testa-
mentary heirs from inheritance would be absurd. In many societies, par-
ticularly in those which have been influenced by the later Roman law,
the beneficiaries of testamentary dispositions are given exactly the
same legal status of heir as the intestate heirs. There are even legal
systems in which the making of a testament is approved by law and
religion, like in Islamic law, and where the testamentary disposition
may not be made for the benefit of one of the legal intestate heirs
(Juynboll 1903: 256, Fyzee 1955: 310).

Once we have eliminated death as the distinctive criterion, there are
no analytical differences between donations which become effective before
and after death. The opposition we are concerned with is not between
"heirs' and "persons to whom property is alienated' but with different
persons who receive property without contraprestation in time, with
beneficiaries of diachronic transfers. To what extent these benefic-
iaries can be persons not belonging to the corporate group or the legal-
ly predefined intestate heirs depends on the degree of autonomy which is
recognized for the property holder. The limitation of inheritance in its
widest sense to transfers between property holder and predefined heir
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presupposes a fixed degree of autonomy and includes it in the concept,

an approach which obviously is not suitable for the purpose of cross-
cultural generalization. It subjects inheritance to a specific form of
socially organized groups and, in the case of Goody, makes inheritance

a function of unilineal descent. However, inheritance is always a func-
tion of social organization in general, which expresses the degree to
which society's members' autonomy is recognized/restricted in all
domains. As we know well from our own society and as is further evidenc-
ed by most studies of change in traditional societies, the rules regula-
ting the continuity of social groups and those regulating the continuity
of property are never fully consonant (see Moore 1969).

Following Goody, we have considered so far the donation of residual
property relationships, or of '"outright donations' (Goody), as dia-
chronic transfers only. It is, however, important to note that this
analysis holds true for provisional property relationships only to a

limited extent.

1. The derivation of the provisional relationship by the holder of the
residual relationship, e.g. the creation of rights for a pawnee, is no
diachronic transfer. Provisional relationships are, by definition, pro-
visional in time, too. They are always temporary rélationships, what-
ever their actual or intended duration may be. The temporary character
gives them a synchronic appearance: Temporary relationships are always
"within time", within the time marked by their temporary duration. In
this respect, it therefore makes no difference whether the provisional
relationship has been created in exchange for a return which is valued
as property or not. Donations of provisional relationship, by the holder
of the residual relationship to the recipient of the provisional one,
therefore donot fall into the category of diachronic transfers.

2. We must, however, recall the most important characteristic of pro-
visional property relationships: They are provisional only in relation
to the residual relationship from which they are derived. In all other
respects, they can - depending on the legal system concerned - assume

all characteristics of a residual property relationship: Lesser relation-
ships can be derived from them, and, in their residual aspect, they can
also be the object of a diachronic transfer. Thus if A, the holder of

the residual property relationship a, gratuitiously derives a provisional
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property relationship b for B, this always is a temporary and synchronic
transfer. According to the degree of autonomy inherent in b, B may derive
another provisional relationship ¢ for C, which again is temporary and
synchronic. But the legal system may also provide that b can be dia-
chronically transferrred, e.g. be inherited by D. In the relation be-
tween B and D, the relationship then has residual character, even if the
relationship between A and B, and, after B's death, between A and D is
of a provisional kind. In this way,provisional property relationships,
like the rights of a pawnee, can be maintained as temporary relation-

ships through generations.34

The distinction between residual and provisional property relation-
ships and their synchronic and diachronic transfers is of particular im-
portance for the study of property systems where residual property rela-
tionships are usually attached to social groups which do not die in
legal definition. Anthropologists have too easily assumed that only re-
sidual relationships, generally identified as "ownership', could be in-
herited. Typical for this is the attitude referred to by Allott, Epstein
and Gluckman in relation to African laws of succession and inheritance:

"But if an estate was, and remains, the property of a kinship group or
family, and the successor to its former holder. administers it for the
group even while he has beneficial enjoyments of it, can there be said
to be 'inheritance' at all? Can a group be said to 'inherit' what it
already so-to-speak owns?'' (1969: 50). 35

What, would we ask, happens within the group and between the group
members? That the residual relationship is attached to a group will be
quickly ascertained, so our attention should be directed at what syn-
chronic and diachronic transfers occur within the group and between
group members and non-group members.36 Within the group, there may be
. a differentiated system of provisional property relationships which are
regularly subject to diachronic transfers. As Moore has pointed out re-
cently, this has '"significant theoretical implications, since it adds an
inside perspective to the conventional picture of agnatic descent groups in
which everyone is seen from the outside as jurally equivalent to every-
one else" (1969: 390). This theoretical implication shall briefly be
explicated: It shows that the western notion of common ownership cannot
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